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The  President’s  Letter 

Our  Annual  Meeting  on  January  11, 1952,  provoked  substantial  inter¬ 
est  in,  and  discussion  of,  several  matters  that  will  have  continuing  con¬ 
sideration  by  our  standing  and  special  committees.  These  matters 
included  the  proposed  revisions  of  the  Constitution  and  By-Laws,  the 
course  to  be  taken  by  the  Association  in  making  recommendations  on 
matters  of  procedure  or  substance  to  the  Communications  Commission, 
other  governmental  agencies,  and  the  Congress.  Recently  enacted  na¬ 
tional  defense  laws  and  regulations  provide  the  Association  with  numerous 
live  topics  of  inquiry,  study,  and  possible  action.  Broadcasters,  as  do 
people  in  other  businesses,  have  salary  or  wage  stabilization  problems 
while  those  planning  new  construction  with  scarce  materials,  have 
problems  involving  the  National  Production  Authority.  During  the 
coming  year,  therefore,  we  plan  to  arrange  luncheon  meetings  at  which 
representatives  of  the  Salary  and  Wage  Stabilization  Boards,  National 
Production  Authority,  and  other  agencies  will  describe  the  practical 
aspects  of  dealing  with  their  respective  agencies. 

The  probable  unfreezing  of  television  channels  in  the  near  future 
may  also  make  profitable  and  desirable  discussions  of  new  television 
engineering  standards,  legal  problems  inherent  in  the  television  alloca¬ 
tion,  the  new  NARTB  television  code,  equipment  and  construction 
requirements,  hearing  procedures,  and  certain  regulations  and  procedures 
of  the  Civil  Aeronautics  Authority.  It  also  may  be  desirable  to  consider 
possible  new  amendments  to  the  revenue  laws  so  as  to  provide  for  a 
fair  excess  profits  tax  with  respect  to  newly  constructed  television  sta¬ 
tions.  It  may  even  prove  expedient  to  enlarge  the  scope  and  area  of  the 
work  of  our  standing  and  special  committees  so  as  to  be  of  assistance 
to  our  membership  in  considering  these  new  problems  which  are  con¬ 
stantly  arising.  Suggestions  from  members  are,  of  course,  always 
welcome. 

The  Association’s  great  loss  in  the  untimely  death  of  our  first  presi¬ 
dent,  and  esteemed  and  beloved  colleague,  Louis  G.  Caldwell,  is  equaled 
only  by  the  loss  to  our  profession  and  country.  Louis  Caldwell  with  his 
fine  mind  and  courageous  heart  was  one  who  understood  the  true 
meaning  of  freedom  of  speech  and  was  a  consistently  forthright  crusader 
in  its  behalf,  willing  to  fight  for  it  with  all  the  strength  and  ability  at  his 
command.  Although  he  leaves  a  niche  that  can  scarcely  be  filled,  it  was 
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the  express  desire  of  the  membership  at  our  Annual  Meeting  that  his 
work  and  life  be  memoriahzed  in  some  fitting  form  and  your  president 
was  directed  to  appoint  a  special  committee  for  that  purpose,  which  has 
been  done. 

The  response  from  contestants  in  the  essay  contest  has  been  unsatis¬ 
factory  despite  all  efforts  of  our  officers  and  the  committee  to  make  it 
a  worthwhile  and  lasting  project.  This  has  now  been  re-examined  by 
the  Executive  Committee  to  determine  whether  its  continuance  is  war¬ 
ranted  and  it  was  decided  to  terminate  the  contest  because  of  lack  of 
sufficient  interest. 

A  recent  issue  of  the  American  Bar  Association  Journal  included 
an  article  by  Nathaniel  L.  Goldstein,  Attorney  General  of  New  York 
State,  in  which  he  discusses  the  discriminatory  aspects  of  the  progressive 
income  tax  rate  insofar  as  it  affects  lawyers  and  also  points  out  that 
lawyers  as  a  professional  group  are  the  last  to  take  steps  to  try  and 
remedy  the  situation.  We  as  an  association  of  lawyers  should  be  inter¬ 
ested  in  the  progress  of  Mr.  Goldstein’s  proposal  which  I  understand  is 
under  consideration  by  one  of  the  Committees  of  Congress.  I  believe 
that  the  American  Bar  Association  has  become  actively  interested  and 
I  urge  that  we  participate  to  the  fullest  extent  in  the  same  effort. 

March  12,  1952 


I 
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Subject  of  this  yearns  essay  contest 
teas  the  ever  timely  one  of  state 
and  local  taxation  of  radio  and 
television  broadcasting.  First  prize 
was  awarded  to  Ralph  P.  Katz. 


State  and  Local  Taxation  of  Radio  and 
Television  Broadcasting 


Ralph  P.  Katz® 

Of  the  great  industries  in  the  United  States  radio  and  television  is 
one  of  a  dwindling  few  which  have  been  free  of  license  and  gross 
receipts  taxes  in  recent  years. ^  There  are  indications  that  this  unusual 
state  of  affairs  is  coming  to  an  end.  This  paper  is  concerned  primarily 
with  the  scope  of  authority  of  state  and  focal  governments  to  impose 
the  aforementioned  taxes  on  the  broadcasting  industry,  and  the  form 
such  taxation  will  take  if  it  should  be  forthcoming. 

The  Power  of  States  to  Tax  Communications 
Industries  in  Interstate  Commerce 

The  principal  limitations  on  the  power  of  states  to  levy  a  privilege 
tax,  or  another  tax  measured  by  gross  receipts,  on  industries  engaged 
in  interstate  commerce  such  as  radio  and  television  are  the  Due  Process 


•  Ralph  P.  Katz  was  graduated  from  Harvard  College,  mama  cum  laude, 
in  1948  and  from  the  Harvard  Law  School  in  1951.  He  is  a  member  of  the  New 
York  Bar  and  is  associated  with  Sargoy  and  Stein,  New  York  City. 

‘  Some  indication  of  the  favorable  tax  position  enjoyed  by  the  radio  industry 
is  illustrated  by  the  following  figures. 

In  1949  the  grand  total  of  taxes,  other  than  the  Federal  income  tax,  paid  by 
the  radio  broadcasting  industry  was  $7,434,231  or  approximately  1.5  per  cent  of 
the  gross  receipts  of  the  industry.  (These  statistics  are  available  for  the  1,889 
stations  which  nave  revenues  of  more  than  $25,000  per  year.  There  are  132  sta¬ 
tions  which  have  less  than  $25,000  in  yearly  receipts.  None  of  these  statistics  is 
available  for  the  television  industry.)  TTie  corresponding  statistic  for  the  telephone 
industry  reporting  to  the  Federal  Communications  Commission  is  $255,509,647  or 
approximately  7.8  per  cent,  and  for  Class  I  railroads  (96  per  cent  of  the  railway 
industry)  $570,986,057  or  approximately  6.5  per  cent. 

The  statistics  for  the  radio  and  telephone  industries  are  from  Statistics  of 
the  Communications  Industry  in  the  United  States  for  the  Year  1949.  Federal 
Communications  Commission,  Washington,  D.C.,  1951.  The  statistics  of  the  rail¬ 
way  industry  are  from  Statistics  for  the  Railwaus  in  the  United  States  for  the  Year 
1949.  Interstate  Commerce  Commission,  Washington,  D.C.,  1951. 
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and  the  Interstate  Commerce  clauses  of  the  Constitution  of  the  United 
States.i*  The  Due  Process  clause  requires  that  there  be  a  “sufficient 
connection”  between  the  taxing  authority  and  the  thing  taxed.  For 
example,  past  decisions  indicate  that  the  mere  passage  of  broadcasting 
waves  through  a  state  will  not  satisfy  this  requirement.^ 

The  limitations  of  the  Interstate  Commerce  clause  are  more  com¬ 
plex.  Where  an  enterprise  is  engaged  in  both  interstate  and  intrastate 
commerce,  a  state  or  local  government  may  treat  the  intrastate  com¬ 
merce  separately  and  deal  with  it  as  any  other  local  business.  In  so 
acting,  however,  it  may  not  discriminate  against  the  interstate  commerce 
or  excessively  burden  it.^  Whether  this  restriction  will  in  some  cases 
invahdate  the  taxation  of  intrastate  commerce  where  the  taxpayer 
cannot  withdraw  from  that  commerce  and  at  the  same  time  retain  its 
interstate  business  is  unclear.^  Apparently  the  stations  which  have 
fought  the  recent  taxes  consider  it  inadvisable  to  raise  this  point,  and 
it  cannot  be  discussed  in  a  paper  of  this  length. 

However,  the  fact  that  a  business  is  engaged  exclusively  in  inter¬ 
state  commerce  does  not,  in  itself,  free  it  from  all  state  and  local  taxes. 
A  property  tax  may  be  levied  on  all  property  within  the  state.®  Since 
such  a  tax  may  not  be  discriminatory,  but  must  bear  equally  on  intra¬ 
state  as  well  as  on  interstate  businesses,  the  Supreme  Court  relies  upon 
the  political  pressure  of  local  businessmen  to  insure  a  reasonable  rate.® 

On  the  other  hand,  a  state  may  forego  such  a  tax  and  levy  another 
in  lieu  of  a  property  tax.'^  Although  this  “in  lieu”  tax,  as  it  is  called  by 
the  Supreme  Court,  may  be  measured  by  gross  receipts,  it  must  truly 
take  the  place  of  a  property  tax,  and  in  some  cases  it  is  invalid  even 
where  a  property  tax  would  be  constitutional.®  For  these  reasons  it  is 

**  U.S.  Const.  Amend.  XIV;  U.S.  Const.,  Art.  I,  sec.  8,  cl.  3.  For  an  excellent 
essay  on  the  necessity  of  a  due  process  basis  and  the  interrelation  of  “due  process” 
and  “commerce  clause”  conceptions  see  Part  II  of  the  opinion  of  Mr.  Justice 
Rutledge,  322  U.S.  349,  353-357  (1944),  concurring  in  International  Harvester  Co. 
V.  Dept,  of  Treasury,  322  U.S.  340  ( 1944 ) ;  and  General  Trading  Co.  v.  State  Tax 
Commission,  322  U.S.  335  (1944);  and  dissenting  in  McLeod  v.  J.  E.  Dilwordi  Co., 
322  U.S.  327  (1944). 

*  See  South  Carolina  State  Highway  Dept.  v.  Barnwell  Bros.,  303  U.S.  177 
(1938). 

*  Ingels  v.  Morf,  300  U.S.  290  (1937);  The  Minnesota  Rate  Cases,  230  U.S. 
352  (1913). 

*  See  Cooney  v.  Mountain  States  Telephone  &  Telegraph  Co.,  294  U.S.  384, 
393  (1935);  East  Ohio  Gas  Co.  v.  Tax  Commission  of  Ohio,  283  U.S.  465,  470 
(1931);  Sprout  v.  City  of  South  Bend,  277  U.S.  163,  171  (1928);  Contra.  Pacific 
Telephone  &  Telegraph  Co.  v.  Tax  Commission  of  Washington,  297  U.S.  403 
(1936). 

'Savings  &  Loan  Society  v.  Multnomah  County,  169  U.S.  421  (1898). 

*  McGoldrick  v.  Berwind-White  Coal  Mining  Co.,  309  U.S.  33,  45,  n.2 
(1940). 

'Illinois  Cent.  R.R.  Co.  v.  Minn.,  309  U.S,  157  (1940);  Postal  Telegraph 
Cable  Co,  v.  Adams,  155  U.S.  688  (1895);  See  Spector  Motor  Service,  Inc.,  v. 
O’Connor,  71  Sup.  Ct.  508,  511  (1951). 

'Meyer  v.  Wells  Fargo  &  Co.,  223  U.S.  298  (1912). 


Journal  of  the  Federal  Communications  Bar  Association  51 


unlikely  that  a  tax  of  this  type  will  be  levied  against  the  broadcasting 
industry  especially  when  the  relative  ease  of  evaluating  the  property 
of  that  industry  is  considered. 

The  process  of  manufacturing  is  another  incident  subject  to  state 
and  local  taxation.'*  The  production  of  electromagnetic  waves  by  radio 
and  television  companies  almost  certainly  falls  within  such  a  levy,  but 
measurement  by  the  gross  receipts  in  the  form  of  advertising  payments 
for  the  transmitted  and  modulated  waves  is  invalid,  Probably  the 
only  valid  measure  is  one  based  on  the  quantity  of  electromagnetic 
waves  generated.  This  can  be  safely  stated  despite  the  recent  decision 
of  the  Supreme  Court  of  Arkansas  in  which  a  flat  tax  of  $250  on  a  radio 
station  was  found  constitutional,  the  court  declaring,  as  an  alternative 
ground,  that  the  levy  was  a  “manufacturing”  tax.^^  The  appeal  from 
that  decision  was  dismissed  per  curiam  by  the  Supreme  Court  of  the 
United  States  for  “failure  to  present  a  substantial  federal  question.” 
The  court  cited  a  case  which  involved  a  license  tax,  the  first  ground  on 
which  the  ordinance  in  question  was  upheld  by  the  state  courts,  and 
no  case  concerning  a  tax  on  the  incident  of  manufacturing. 

Recently  attempts  have  been  made  to  tax  the  gross  receipts  of 
radio  and  television  stations  through  the  medium  of  the  sales  tax.'^ 
These  measures  were  not  passed.  This  is  in  accord  with  the  general 
rule  that  the  sale  of  advertising  space  by  publishers  of  newspapers, 
magazines,  and  other  periodicals  is  not  the  sale  of  tangible  personal 
property  and  therefore  is  not  taxable.  However,  it  has  been  held  that 
advertising  is  not  interstate  commerce,!^  and  with  this  leeway,  states 
and  localities  have  chosen  to  treat  the  situation  in  different  ways.  Some 
simply  ignore  the  sale  of  advertising  as  a  source  of  revenue.  On  the 
other  hand  one  state,  at  least,  has  imposed  a  sales  tax  on  radio  adver¬ 
tising  for  many  years,i^  while  another  includes  advertising  sales  within 
its  tax  but  specifically  exempts  the  sale  of  radio  advertising.^®  Other 
states  provide,  in  line  with  the  general  rule,  that  the  sale  of  advertising 
and  services  connected  therewith  are  not  subject  to  taxation  as  retail 


‘Utah  Power  &  Light  Co.  v.  Pfost,  286  U.S.  165  (1932). 

’*  Mr.  Justice  Stone  in  Fisher’s  Blend  Station,  Inc.  v.  State  Tax  Commission, 
297  U.S.  650,  656  (1936),  suggested  that  a  manufacturing  tax  might  be  levied  on 
the  production  of  electromagnetic  waves  by  radio  stations,  but  the  opinion  clearly 
envisions  a  tax  measured  by  the  amount  of  electromagnetic  waves  generated  and 
specifies  that  advertising  gross  receipts  would  be  an  improper  basis. 

"Beard  v.  Vinsonhaler,  215  Ark.  389,  221  S.W.  (2d)  3  (1949).  app.  dism. 
per  curiam  338  U.S.  863,  rehearing  denied  338  U.S.  896  (1949).  The  Supreme 
Court  of  the  United  States  cited  Crutcher  v.  Ky.,  141  U.S.  47  (1891),  and  failed 
to  cite  Utah  Power  &  Light  Co.  v.  Pfost,  286  U.S.  165  (1932). 

“Article,  State  Legislation  Affecting  Radio  and  Television  in  1949,  10  Fed. 
Com.  B.  J.  208,  221  (1950). 

“Western  Live  Stock  v.  Bureau  of  Revenue,  303  U.S.  250  (1938). 

“Arizona  Excise  Revenue  Act  of  1935,  §  73-1303  (C). 

“Maryland  Retail  Sales  Tax  Law  of  1947,  G.L.  Art.  81,  §  261  (o). 
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sales.  This  confused  state  of  affairs  is  unlikely  to  become  clarified 
since  sales  taxes  are  notoriously  open  to  special  influences  and  circum¬ 
stances.  However  varied  the  treatments,  one  cardinal  principle  must 
be  kept  in  mind.  A  sale  is  one  of  those  incidents  in  the  chain  of  inter¬ 
state  commerce  which  is  considered  separable  and  local.  Consequently, 
one  state  or  local  government  may  tax  it  without  allocation  into  inter¬ 
state  and  intrastate  commerce  so  long  as  this  will  not  expose  the  tax¬ 
payer  to  the  possibility  of  another  sales  tax  on  the  same  sale.^^  For 
that  reason  the  broadcasting  industry  is  more  likely  to  be  confronted 
with  a  sales  tax  which  measures  the  gross  receipts  than  a  license  tax 
no  matter  how  the  latter  is  measured. 

Until  recently  the  scope  of  the  states’  power  to  impose  license 
taxes  on  businesses  engaged  in  interstate  commerce  was  unclear.  It 
could  be  reasonably  argued  that  under  the  multiple  burden  theory  a 
state  could  tax  the  entire  gross  receipts  of  a  radio  or  television  station.'* 
This  year  the  Supreme  Court  clarified  the  field  and  in  so  doing  limited 
the  application  of  the  multiple  burden  doctrine  so  that  the  argument 
is  no  longer  sound.'* 

It  now  appears  that  a  state  tax  on  net  income  apportioned  to 
receipts  attributable  to  intrastate  sources  is  valid  despite  the  exclusively 
interstate  nature  of  the  business  of  the  taxpayer.^*  Although  a  tax  “on 
net  income”  is  valid  even  if  the  taxpayer  does  only  interstate  business, 
a  tax  “for  the  privilege  of  doing  business  measured  by  net  income”  is 
invalid  notwithstanding  fair  apportionment  to  net  revenue  derived  from 
intrastate  sources.*'  The  license  tax  is  invalid  because  the  Federal 
Constitution  renders  the  states  powerless  to  exclude  businesses  from 
engaging  in  interstate  commerce  within  their  confines,  and  therefore  a 
tax  for  the  “privilege”  may  not  be  imposed  unless  the  business  engages 
in  an  activity  which  is  local  in  nature.**  The  same  invalidity  inheres 
in  a  fairly  apportioned  license  tax  measured  by  gross  receipts,  since  it 
is  the  subject  of  the  tax,  not  the  measure,  which  renders  it  unconsti¬ 
tutional.**  This  distinction  is  of  no  practical  importance  in  the  case 

“Rhode  Island  Regulation,  CCH  Interstate  Sales  Tax  Rep.  Par.  9-050.411; 
South  Dakota  Regulation  (Special  Rule  1),  CCH  Interstate  Sales  Tax  Rep.  Par. 
9-050.43;  Utah  Regulation  65,  CCH  Interstate  Sales  Tax  Rep.  Par.  9-050.46. 

”  McGoldrick  v.  Berwind-White  Coal  Mining  Co.,  309  U.S.  33  (1940). 

“Note,  Gross  Receipts  Tax  on  Radio  Stations,  1  Stan.  L.  Rev.  740  (1949). 

“Spector  Motor  Service,  Inc.,  v.  O’Connor,  71  Sup.  Ct.  508,  512  (1951). 

“West  Publishing  Co.  v.  McColgan,  27  Cal.  (2d)  705,  166  P.  (2d)  861 
(1946),  aff’d  per  curiam  328  U.S.  823  (1946);  See  Memphis  Natural  Gas  Co.  v. 
Beeler,  315  U.S.  649,  656-657  (1942). 

“Spector  Motor  Service,  Inc.,  v.  O’Connor,  71  Sup.  Ct.  508  (1951);  Heller- 
stein,  State  Franchise  Taxation  of  Interstate  Commerce,  4  Tax  L.  Rev.  95  (1948). 

“This  exception  for  businesses  which  engage  in  activities  local  in  nature  is 
recognized  in  Spector  Motor  Service,  Inc.,  v.  O’Connor,  71  Sup.  Ct.  508  at  page 
512  (1951). 

"Joseph  V.  Carter  &  Weekes  Stevedoring  Co.,  330  U.S.  422  (1947);  Fisher’s 
Blend  Station,  Inc.,  v.  State  Tax  Commission,  297  U.S.  650  (1936). 
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of  broadcasting,  because  states  and  localities  cannot  substitute  another 
subject  and  retain  the  same  measure  as  they  might  for  an  interstate 
trucking  organization  which  uses  the  state  and  local  roads. 

Consequently,  for  a  license  tax  on  a  radio  or  television  station  to 
be  constitutional,  it  must  be  found  either  that  such  business  engages 
in  a  local  activity,  or  that  for  purposes  of  taxation  broadcasting  is  partly 
intrastate  commerce.  The  former  alternative  was  initially  stated  in 
Western  Live  Stock  v.  Bureau  of  Revenue-*  where  a  privilege  tax 
measured  by  the  gross  advertising  receipts  of  a  magazine  with  inter¬ 
state  circulation  was  held  constitutional,  even  though  unapportioned, 
because  no  other  state  could  levy  a  tax  similar  in  form  or  substance. 
The  latter  alternative  is  endorsed  in  Fishers  Blend  Station,  Inc.,  v. 
State  Tax  Commission.-^  In  that  case  a  state  license  tax,  which  had 
been  found  constitutional  when  applied  to  the  intrastate  part  of  the 
business  of  the  railroad,  telephone,  and  telegraph  industries,  was  de¬ 
clared  unconstitutional  when  imposed  on  radio  broadcasting  because, 
as  the  last  sentence  in  the  decision  states: 

“As  it  does  not  appear  that  any  of  the  taxed  income  is  allocable  to  intra¬ 
state  commerce,  the  tax  as  a  whole  must  fail,  [citations]  and  the  judgment  of 
the  state  court  must  be  reversed  and  the  case  remanded  for  further  proceed¬ 
ings  not  inconsistent  with  this  opinion.” 


We  see,  therefore,  that  unless  the  field  of  taxation  of  broadcasting  has 
been  pre-empted  by  the  federal  government,  or  unless  intrastate  and 
interstate  broadcasting  are  so  interrelated  that  a  tax  on  the  former 
would  unavoidably  impose  an  undue  burden  on  the  latter,  a  properly 
apportioned  gross  receipts  tax  for  the  privilege  of  engaging  in  intra¬ 
state  commerce  is  valid. 

In  an  article  of  greater  length  the  problem  of  pre-emption  of  the 
field  by  the  federal  government  and  an  analysis  of  the  radio  and 
television  industries  to  determine  whether  a  tax  on  intrastate  commerce, 
if  such  is  found,  would  unduly  burden  interstate  commerce  would  be 
treated.  Here  it  is  only  possible  to  state  that  although  both  of  these 
issues  have  been  raised^®  it  appears  that  the  legal  treatment  accorded 
other  industries  of  a  similar  nature  will  be  likewise  applied  to  the 
broadcasting  industry,  and  that  a  license  tax  will  not  fail  on  either  of 
these  grounds. 


**303  U.S.  250  (1938).  But  see  State  Tax  on  Railway  Gross  Receipts,  15 
Wall.  284  (U.S.  1872). 

“297  U.S.  650  (1936). 

“  Socolow,  The  Law  of  Radio  Broadcasting,  Baker,  Voorhis  &  Co.,  New 
York,  1938;  Segal  and  Spearman,  State  and  Munidpal  Regulation  of  Radio  Com¬ 
munication,  Federal  Radio  Commission,  Washington,  D.C.,  1929. 


A 
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Allocation  Theories 

Because  of  the  unique  characteristics  of  radio  and  television  the 
conventional  apportionment  formulas  are  inapplicable.^^  Although 
radio  and  television  waves  pass  through  many  states,  the  investment, 
expenses,  property,  and  services  of  any  station  are  usually  concentrated 
in  one.  Thus  the  usual  bases  for  apportionment  cannot  be  used.  Unlike 
other  industries  where  each  item,  such  as  a  telephone  call,  or  an  auto¬ 
mobile,  is  sent  in  either  interstate  or  intrastate  commerce,  each  radio 
or  television  program  is  broadcast  to  many  recipients,  both  intrastate 
and  extrastate.  Accordingly,  new  concepts  of  intrastate  commerce  and 
new  formulas  of  apportionment  have  been  devised.  Since  the  Fishers 
Blend  decision  only  two  cases  have  dealt  with  license  taxes  for  the 
privilege  of  engaging  in  radio  broadcasting.  In  both  cases  the  stations 
were  found  to  engage  partly  in  intrastate  commerce,  and  where 
necessary,  the  advertising  receipts  were  thereupon  apportioned  and 
taxed.  The  courts  defined  and  isolated  this  intrastate  commerce  by 
adopting  the  “commercial”  theory.  The  proponents  of  this  theory 
consider  every  program  to  be  either  wholly  interstate  or  entirely  intra¬ 
state  depending  on  the  market  in  which  the  advertiser  is  interested. 
The  program  sponsored  by  a  local  advertiser,  broadcast  over  a  local 
station,  and  intended  only  for  the  local  intrastate  audience  is  considered 
intrastate  commerce.  That  an  extrastate  audience  also  listens  to  the 
program  is  considered  an  unimportant,  and  uncontrollable,  consequence 
of  the  carrying  power  of  radio  and  television  waves.  Let  the  author 
state  immediately  that,  although  he  believes  that  this  concept  will 
succeed  in  gaining  Supreme  Court  approval,  if  it  has  not  already  done 


"  See  for  examples  of  apportionment  formulas  in  use  in  other  interstate 
industries:  Altman  and  Keesling,  Allocation  of  Income  in  State  Taxation  2  ed.. 
Commerce  Clearing  House,  Inc.,  1950. 

“Beard  v.  Vinsonhaler,  215  Ark.  389,  229  S.W.  (2d)  3  (1949),  app.  dism. 
per  curiam  338  U.S.  863,  rehearing  denied  338  U.S.  896  (1949).  This  case  held 
constitutional  Ordinance  7573  of  Little  Rock,  Ark.  Albuquerque  Broadcasting  Co. 
V.  Bureau  of  Revenue,  51  N.M.,  332,  184  P.  (2d)  416  (1947).  A  privilege  tax  of 
2  per  cent  of  the  gross  receipts  of  radio  broadcasting  stations  was  held  valid  when 
limited  to  those  receipts  from  local  advertising  intended  only  for  an  intrastate 
market.  The  statute  involved  is  N.  M.  Stats,  secs.  76-1404,  subd.  G,  76-140.5 
(1941). 

*  Short  discussions  of  this  theory  may  be  found  in  1  Stanford  L.  Rev.  740 
(1949);  45  Yale  L.  J.  495  (1936);  Bechhoefer,  State  Taxation  of  Radio  Communi¬ 
cations,  1  Jour.  Radio  Law  477  (1931).  The  theory  has  been  adopted  in  the 
Albuquerque  and  Vinsonhaler  cases,  but  rejected  in  City  of  Atlanta  v.  Atlanta 
Journal  Co.,  186  Ga.  784,  198  S.E.  788  (1938)  on  stipulated  facts,  and  in  White¬ 
hurst  V.  Grimes,  21  F.  (2d)  787  (E.D,  Ky.  1927).  Cf.  Federal  Radio  Commission 
V.  Nelson  Bros.  Bond  &  Mtge.  Co.,  289  U.S.  266  (1933);  KVL,  Inc.,  v.  Tax  Com¬ 
mission  of  Washington,  12  F.  Supp.  498  (W.D.  Wash.  1935);  KFKB  Broadcasting 
Assn.,  Inc.,  v.  Federal  Radio  Commission,  47  F.  (2d)  670  (App.  D.C.  1931); 
City  of  New  York  v.  Federal  Radio  Commission,  36  F.  (2d)  115  (App.  D.C.  1929); 
Technical  Radio  Laboratories  v.  Federal  Radio  Commission,  36  F.  v2d)  111  (App. 
D.C.  1929);  White  v.  Federal  Radio  Commission,  29  F.  (2d)  113  (N.D.  Ill.  1928 L 
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so  through  the  dismissal  of  the  Vinsonhaler  appeal,  he  also  beheves 
that  such  approval  will  be  a  near  pyrrhic  victory  for  state  tax  authorities. 

The  key  to  the  practical  usefulness  of  this  theory  lies  in  finding 
equitable  and  economical  criteria  by  which  to  judge  the  intent  of  the 
aavertiser.^**  Findings  of  intent  have  always  been  among  the  most 
difiBcult  to  make  even  in  a  single  case,  yet  this  theory  requires  that 
they  be  made  for  many  advertisers  on  all  stations  subject  to  the  tax. 
Experience  in  the  Albuquerque  Broadcasting  Co.  v.  Bureau  of  Revenue 
case  underscores  that  diflBculty.  On  remand  to  the  lower  state  court  to 
allocate  gross  receipts  in  accord  with  the  “commercial”  definition,  the 
petitioning  radio  station  introduced  500  pages  of  new  evidence  con¬ 
vincing  the  trial  court  that  there  was  no  intrastate  business  which  could 
be  taxed.31  Albuquerque  is  at  least  150  miles  from  the  nearest  state 
line  and  as  the  site  of  a  station  nears  the  state  line  it  is  increasingly 
difficult  to  find  advertisers  who  are  uninterested  in  the  extrastate  market 
reached.®^  This  concept  also  fails  to  account  for  any  part  of  those 
broadcasts  which  are  intended  for  extrastate  as  well  as  intrastate 
listeners.  Finally,  the  “commercial”  theory  tries  to  separate  insep¬ 
arables  in  the  physical  sense  by  determining  the  nature  of  the  commerce 
of  the  broadcasting  industry  by  the  nature  of  the  businesses  which 
employ  it.  The  result  is  a  concept  which  produces  an  anemic  flow  of 
revenue. 

Little  Rock,  Arkansas,  wisely  avoided  the  problems  of  measurement 
by  setting  an  arbitrary  figure  of  $250  as  the  tax.  This  aforementioned 
municipal  ordinance"*  was  sustained  through  the  discovery  of  intra¬ 
state  commerce  by  application  of  the  “commercial”  theory— mayorality 
and  gubernatorial  campaign  speeches  were  examples  mentioned  in  the 
opinion.  Since  nothing  succeeds  like  success  it  is  probable  that  further 
license  taxation  of  radio  and  television  will  be  based  on  this  theory. 

Early  cases  concerned  with  license  taxes  on  broadcasting  by  state 
and  local  governments^^  uncritically  accepted  the  correct  conclusion 

“Comment,  State  Taxation  of  Radio  Broadcasting  Stations,  45  Yale  L.  J. 
495,  498  (1936),  for  a  start  in  this  direction. 

”  Opinion  of  Judge  David  W.  Carmody  in  Albuquerque  Broadcasting  Co. 
V.  Bureau  of  Revenue,  No.  19,984  (Dist.  Ct.  Santa  Fe,  N.  M.  imrep.  1948).  Re¬ 
versed  and  remanded  on  the  ground  that  the  law  of  the  case  prohibited  the  intro¬ 
duction  of  new  evidence  and  the  re-examination  of  the  apportionment  problem  in 
54  N.  M.  133,  215  P.  (2d)  819  (1950).  There  is  no  fiurther  report  of  the  case. 
It  is  not  on  the  docket  of  the  Supreme  Court  of  the  United  States. 

“The  importance  of  the  proximity  of  the  station  to  the  state  line  when 
applying  the  “commercial”  concept  is  considered  in  Carlsbad  Broadcasting  Corp. 
V.  Bureau  of  Revenue,  51  N.M.  360,  184  P.  (2d)  434  (1947),  a  companion  case 
lo  Albuquerque  Broadcasting  Co. 

“See  note  28  supra. 

“City  of  Atlanta  v.  Oglethorpe  Univ.,  178  Ga.  379,  173  S.E.  110  (1934), 
overruled  in  City  of  Atlanta  v.  Southern  Broadcasting  Co.,  184  Ga.  9,  190  S.E.  594 
(1937),  and  City  of  Atlanta  v.  Atlanta  Journal  Co.,  186  Ga.  734,  198  S.E.  788 
(1938);  Vi^itehurst  v.  Grimes,  21  F.  2d  787  (E.D.  Ky.  (1927);  Station  WBT,  Inc., 
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reached  by  the  courts  in  cases  dealing  with  control  of  such  physical 
phenomena  as  frequencies,  power,  and  the  construction  of  stations.®® 
That  conclusion  is  that  all  radio  communication  is  interstate  commerce 
because  the  broadcast  of  most  electromagnetic  waves  sends  them  across 
state  lines;  that  they  cannot,  in  fact,  be  kept  within  state  lines. 

Those  who  have  suggested  what  the  author  terms  the  “listening” 
definition  limit  the  above  conclusion  to  the  field  of  physical  control.®® 
They  define  “commerce”  for  the  purpose  of  state  and  local  taxation,  as 
every  completed  communication  from  station  to  listener.  Consequently 
every  broadcast  of  local  origination  heard  or  seen  on  intrastate  and 
extrastate  radio  receivers  or  television  screens  is  both  intrastate  and 
interstate  commerce.  This  theory  has  the  virtues  of  accounting  for  all 
the  communication  and  treating  none  of  it  as  adventitious,  comporting 
with  the  intent  of  most  advertisers  to  reach  the  widest  market  possible, 
and  lending  itself  to  a  relatively  simple  method  of  apportionment.  The 
service  areas  of  radio  and  television  stations  are  known  and  so  are  the 
number  of  receiving  sets— both  by  city  and  state.®”^  Rather  than  resort 
to  expensive  Hooper-like  surveys  to  arrive  at  the  ratio  of  intrastate  to 
total  listeners  for  various  programs  it  should  be  sufficient,  in  the  light 
of  accepted  apportionment  formulas,®®  to  establish  the  following  ratio: 

number  of  intrastate  receiving  sets  within  the  WTAX  service  area 
total  number  of  receiving  sets  within  the  WTAX  service  area 


This  method  of  allocation  may  inure  to  the  benefit  of  the  stations 
due  to  an  unaccounted  for  decrease  in  listening  as  the  station  reaches 
the  outer  limits  of  its  service  area,  but  should  bring  more  revenue  to 


V.  Poulnot,  46  F.  (2d)  671  (E.D.  S.C.  1931),  for  similar  treatment  where  a  tax 
on  radio  receiving  sets  was  held  unconstitutional.  It  is  not  worthwhile  to  write 
about  these  cases  since  they  fail  to  discuss  the  subject  of  allocation,  and  merely  hold 
that  an  unallocated  license  tax  is  unconstitutional. 

“  E.g.,  Federal  Radio  Commission  v.  Nelson  Bros.  Bond  &  Mtge.  Co.,  289 
U.S.  266  (1933);  White  v.  Federal  Radio  Commi.ssion,  29  F.  (2d)  113  (N.D.  Ill. 
1928). 

“  Short  discussions  of  this  theory  may  be  found  in  Gross  Receipts  Tax  on 
Radio  Stations,  1  Stanford  L.  Rev.  740  (1949);  Bechhoefer,  State  Taxation  of  Radio 
Communications,  1  Jour.  Radio  Law  477  (1931). 

"  Broadcasting,  T elecasting  Market  Book,  Broadcasting  Publications,  Inc., 
Washington,  D.C.,  1951,  for  instance  has  the  number  of  radio  and  television  receiv¬ 
ing  sets  listed  by  county. 

“  Although  the  Supreme  Court  has  invalidated  taxes  because  the  apportion¬ 
ment  was  faulty,  it  has  done  so  only  where  the  abuse  has  been  flagrant.  In  Inter¬ 
national  Harvester  Co.  v.  Evatt,  329  U.S.  416,  422-423  (1946),  the  Court  iterated: 
“Unless  a  palpably  disproportionate  result  comes  from  an  apportionment,  a  result 
which  makes  it  patent  that  the  tax  is  levied  upon  interstate  commerce  rather  than 
upon  an  intrastate  privilege,  this  Court  has  not  been  willing  to  nullify  honest  state 
efforts  to  make  apportionments.”  The  attitude  of  the  Court  is  sufiBciently  liberal 
so  that  the  apportionments  proposed  in  this  paper  should  be  acceptable. 
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the  states  than  the  “commercial”  theory.  Neither  the  “listening”  con¬ 
cept,  nor  the  formula  of  allocation  presented  above  have  been  con¬ 
sidered  by  the  courts. 

Appucation  of  Allocation  Theories  to  Network 
National  Spot,  and  Local  Advertising 

In  the  Albuquerque  Broadcasting  case  the  court  concluded,  inter 
alia,  that  the  Fishers  Blend  decision,  if  still  the  law,  rendered  the 
license  tax  before  it  unconstitutional.  The  author  believes  that  the 
court  was  in  error.  By  the  adoption  of  the  “commercial”  concept  and 
the  resulting  apportionment,  the  court  succeeded  in  allocating  radio 
broadcasting  into  interstate  and  intrastate  commerce  and  thereoy  ful¬ 
filled  the  requirement  which  would  have  saved  the  tax  in  the  Fishers 
Blend  case.  The  court  then  decided  that  the  multiple  burden  doctrine 
advanced  in  the  Western  Live  Stock  case  afiFected  Fishers  Blend  so  that 
the  license  tax  before  it  was  valid.  Again  the  court  appears  to  be  in 
error.  The  multiple  burden  doctrine  as  restated  by  Chief  Justice  Stone, 
its  author,  and  most  recently  by  the  Supreme  Court  in  Spector  Motor 
Service,  Inc.,  v.  O’Connor  applies  only  to  an  interstate  business  which 
engages  in  activities  which  are  “local  in  nature.”*^®  This  includes  the 
printing  and  publishing  of  a  magazine  with  interstate  circulation;  not 
the  transmission  of  a  radio  or  television  program.  The  business  of  a 
magazine  publisher  is  finished  when  the  magazines  are  delivered  to  the 
transportation  company  to  be  put  into  circulation.  The  primary  job 
of  the  broadcaster  is  to  circulate  the  advertisement  and  program— it 
begins  where  the  magazine  business  ends.  The  doctrine  does  not  apply 
just  because  one  state  only  is  able  to  impose  a  license  tax,  eliminating 
thereby  the  possibility  of  the  taxpayer  becoming  subject  to  a  multiple 
burden.  If  that  were  so  there  would  be  no  need  to  differentiate  among 
the  proceeds  received  from  the  sale  of  time  to  network,  national 
spot,  and  local  advertisers  as  the  Albuquerque  Broadcasting  opinion 
does.^® 

In  1949,  the  last  year  for  which  statistics  are  available,  there  were 
921  radio  stations  which  did  not  serve  as  nation-wide  network  outlets.**  ^ 
Their  time  sales  were  made  to  regional  network,  national  spot,  and 
local  advertisers.  “Local”  advertising  is  defined  differently  according 

“  See  McGoldrick  v.  Berwind-White  Coal  Mining  Co.,  309  U.S.  33,  47 
(1940);  Spector  Motor  Service,  Inc.,  v.  O’Connor,  71  Sup.  Ct,  508,  512  (1951). 

■“  For  a  thorough  and  clear  exposition  of  the  relationship  of  networks  and 
affiliates  see  Midgley,  The  Advertising  and  Business  Side  of  Radio,  Prentice-Hall, 
Inc.,  New  York,  1948. 

"  Statistics  of  the  Communications  Industry  in  the  United  States  for  the 
Year  1949,  Federal  Communications  Commission,  Washington,  D.C.,  1951.  All 
further  statistics  are  from  this  source. 
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to  the  purpose  and  the  source.  For  example,  under  the  “listening” 
definition  that  part  of  the  receipts  from  national  spot  advertising  paid 
for  reaching  the  market  within  the  state  in  which  the  station  is  located 
would  be  considered  proceeds  from  intrastate  commerce  and  therefore 
might  be  considered  receipts  from  “local”  time  sales.  Under  the  “com¬ 
mercial”  definition,  as  exemplified  by  the  Albuquerque  Broadcasting 
opinion,  revenue  from  time  sales  for  national  spot  and  regional  network 
broadcasts  are  not  considered  proceeds  from  intrastate  commerce  to 
any  extent  and  therefore  would  be  entirely  eliminated  from  “local” 
time  sales.  “Local  time  sales,”  as  used  in  The  Statistics  of  the  Com¬ 
munications  Industry,  “is  designed  to  include  the  gross  amounts  of 
revenue  earned  from  advertising  placed  by  .  .  .  advertisers  whose  distri¬ 
bution  of  product  or  service  is  limited  to  either  one  metropolitan  area 
or  one  community  outside  of  a  metropolitan  area.”^^  This  definition 
and  the  “commercial”  definition  do  not  coincide,  since  metropolitan 
areas  in  some  cases  cross  state  lines  and  in  others  serve  as  shopping 
centers  for  out-of-state  buyers. 

In  1949  there  were  1,100  stations  which  served  as  nation-wide  or 
regional  network  outlets.  Revenues  from  the  sale  of  time  to  the  net¬ 
works  was  $134,898,325.  Under  the  “commercial”  definition  none  of 
this  revenue  is  subject  to  a  license  tax.  Network  broadcasts  are  almost 
wholly  interstate  commerce  under  the  “listening”  theory  too.  Only  those 
proceeds  paid  to  radio  or  television  stations  within  the  state  of  origina¬ 
tion  of  the  broadcast,  for  reaching  the  market  within  that  state,  are  tax¬ 
able  as  proceeds  of  intrastate  commerce.  Thus  the  states  where  most 
nation-wide  and  regional  network  broadcasts  originate  would  be  the 
only  ones  which  could  tax  those  proceeds  at  all,  and  even  those  states 
would  be  strictly  limited. 

Radio  and  Television  .  .  .  State  and  Local 

Separate  treatment  has  not  been  accorded  radio  and  television  be¬ 
cause  the  same  principles  apply  to  both  industries.  The  media  differ, 
for  purposes  of  taxation,  only  in  that  the  electromagnetic  waves  which 
can  be  turned  into  usable  sound  by  a  radio  carry  further  than  the  elec¬ 
tromagnetic  waves  which  produce  serviceable  pictures  on  the  television 
screen.  This  probably  has  importance  only  in  increasing  the  ratios  to 
which  the  “listening”  theory  gives  rise,  but  it  may  also  result,  in  a  few 
instances,  in  stations  which  reach  an  intrastate  market  only  and  con¬ 
sequently  fall  entirely  within  the  “commercial”  definition.  Television 
stations,  too,  serve  as  network  outlets,  and  where  their  proceeds  are 
derived  from  the  sale  of  time  to  networks,  they  are  subject  to  taxation 
only  under  the  “listening”  theory  and  to  the  same  limited  extent  as  radio 
stations. 

"F.C.C.  Form  324,  Federal  Communications  Conunission,  Washington,  D.C., 
1949,  p.l8. 
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State  and  local  taxation  has  been  treated  as  one  because  the  funda¬ 
mental  problems  facing  them  are  the  same.  However,  a  locality,  in 
addition  to  meeting  the  limitations  imposed  by  the  Constitution  of  the 
United  States  must  also  satisfy  the  requirements  established  in  its  state 
constitution  and  laws.  These  restrictions  on  political  subdivisions  im¬ 
posed  by  the  states  in  the  tax  field  usually  are  limitations  on  the  types 
of  taxes  which  may  be  levied,  but  in  some  cases  they  are  prohibitions 
against  the  taxation  of  certain  types  of  businesses.^**  Where  a  locality 
does  impose  a  license  tax,  a  flat  tax  such  as  the  one  upheld  in  Beard 
V.  Vinsonhaler  is  not  uncommon.  On  the  state  level  a  license  tax  is 
more  often  measured  on  the  basis  of  the  gross  receipts  of  the  taxpayer. 

Conclusion 

At  present  there  is  one  sales  tax  and  one  license  tax  based  on  the 
apportioned  gross  receipts  of  radio  and  television  stations.  The  pres¬ 
sure  of  increased  expenditures  is  causing  state  and  local  governments 
to  search  for  new  sources  of  revenue,  and  it  is  unlikely  that  the  broad¬ 
cast  industry  will  long  remain  in  this  comparatively  untaxed  state. 

The  necessity  of  finding  that  the  broadcasting  industry  engages  in 
intrastate  commerce  as  well  as  interstate  commerce  as  a  prerequisite  to  a 
valid  license  tax  was  imposed  on  the  states  by  the  Supreme  Court’s  in¬ 
terpretation  of  the  Commerce  Clause.  Because  of  the  unique  nature  of 
the  broadcasting  industry  it  is  difficult  to  define  and  measure  the  intra¬ 
state  commerce  in  which  it  does  engage,  and  until  1948  no  state  or  local 
government  succeeded  in  so  doing. 

Now  it  appears  that  the  allocation  has  been  successfully  accom¬ 
plished  by  defining  intrastate  commerce  to  include  only  those  broad¬ 
casts  sponsored  by  a  local  advertiser  who  is  uninterested  in  the  extra¬ 
state  market  reached  by  the  station.  The  principal  problem  to  which 
this  definition  gives  rise  is  that  of  determining  which  advertisers  fall 
within  it.  In  addition,  the  intrastate  commerce  which  it  does  define  is 
a  very  small  portion  of  the  business  done  by  the  broadcasting  industry. 
For  this  reason  the  author  believes  that  before  license  taxes  become  a 
serious  expense  to  the  broadcasting  industry  and  a  fruitful  source  of 
revenue  to  the  states  it  will  be  necessary  to  redefine  “intrastate  com¬ 
merce,”  and  therefore  has  spent  considerable  space  dealing  with  the 
“listening”  definition. 

In  any  event  the  days  of  freedom  from  state  and  local  license  taxes 
have  gone  the  way  of  the  crystal  set— they  are  no  longer  with  us. 


"Cities,  counties,  and  towns  in  Virginia  were  denied  the  right  to  impose 
license  taxes  on  radio  and  television  stations  by  a  1950  amendment.  The  act 
amends  Va.  Code  §§  58-266.1,  58-266.2,  58-266.3  (1950). 
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Death  of  Louis  G.  Caldwell 

Resolution  Adopted  by  the  Executive  Committee 
December  14,  1951 

Whereas,  the  Members  of  the  Federal  Communications  Bar  As¬ 
sociation  have  been  shocked  and  saddened  by  the  death  of  Louis  G. 
Caldwell  and 

Whereas,  Louis  G.  Caldwell,  the  first  President  of  our  Association 
has  contributed  greatly  to  its  establishment  and  continued  success,  now 
therefore. 

Be  it  resolved.  That  the  following  memorial  be  spread  upon  the 
minutes  of  the  Federal  Communications  Bar  Association  this  fourteenth 
day  of  December  1951. 

The  death  of  Louis  G.  Caldwell  on  December  11,  1951,  brought 
to  a  close  a  distinguished  career.  For  a  period  of  a  quarter  of  a  century 
beginning  with  the  case  of  Tribune  Co.  v.  Oak  Leaves  Broadcasting  Sta¬ 
tion  (1926),  prior  to  the  advent  of  federal  regulation  of  radio,  Mr.  Cald¬ 
well,  as  the  first  general  counsel  of  the  Federal  Radio  Commission  and 
the  first  president  of  the  Federal  Communications  Bar  Association,  has 
been  acknowledged  as  the  foremost  authority  on  communications  law. 

He  possessed  those  rare  qualities  of  seemingly  unlimited  capacity 
and  energy  to  rise  to  any  occasion  and  it  is  even  an  understatement  to 
say  that  in  his  chosen  field  of  practice  he  led  a  vigorous  and  productive 
life.  The  volume  and  variety  of  his  output  and  contributions  to  this 
field  of  law  are  almost  of  monumental  proportions  and  defy  summary. 

His  100-page  report  as  first  chairman  of  the  American  Bar  Associa¬ 
tion’s  Standing  Committee  on  Radio  Law,  although  written  in  1929,  is 
still  accepted  as  a  literary,  legal,  and  radio  engineering  masterpiece. 
54  ABA  405-506  (1929).  There  is  every  confidence  that  his  star  will 
grow  brighter  with  the  passage  of  time  even  under  the  most  critical  re¬ 
view  of  his  works. 

SuflBce  it  here  to  state  that,  although  he  was  a  man  of  great  tol¬ 
erances  and  understanding,  it  is  more  truth  than  trite  that  he  was  the 
Federal  Communications  Commission’s  severest  critic  but  its  best  friend. 
There  were  certain  principles  for  which  he  was  the  ceaseless  protagonist 
and  upon  which  he  gave  no  quarter.  Those  were  equal  justice  in  the 
administrative  process;  and,  freedom  of  speech  without  censorship  in 
radio  communications  with  equal  standing  and  acceptance  of  that  recog¬ 
nized  for  freedom  of  worship  and  freedom  of  the  press. 

Mr.  Caldwell  gave  generously  of  his  time  and  talents  to  the  As¬ 
sociations  of  the  American  Bar,  the  District  of  Columbia  Bar,  and  the 
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Communications  Bar.  fie  earnestly  and  vigorously  sought  to  promote 
the  observance  of  the  highest  standards  of  professional  conduct  and 
practice  before  the  bar  of  the  Federal  Communications  Commission 
and  to  obtain  an  acceptance  of  the  Communications  Bar  by  the  Com¬ 
mission  comparable  to  that  observed  by  the  courts.  Years  before  adop¬ 
tion  of  the  Administrative  Procedure  Act  he  was  a  persistent  advocate 
of  the  Commission’s  adoption  and  faithful  observance  of  rules  and 
standards  for  governing  tne  determination  of  cases. 

It  is  not  without  some  significance  that  the  career  of  this  illustrious 
member  of  our  Association  came  to  an  end  on  the  50th  Anniversary  of 
Marconi’s  dramatic  introduction  of  radio  communication  to  the  world. 
Mr.  Caldwell’s  contributions  in  the  field  of  radio  regulation  will  stand 
as  a  monument  to  him  and  as  a  beacon  to  those  who  believe  in  the 
principles  for  which  he  stood. 
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Administrative  Procedure 

“Administrative  Procedure  in  the  Federal  Communications  Com¬ 
mission”  is  the  rather  ambitious  title  of  an  article  by  John  T.  Bernhard 
in  the  Rocky  Mountain  Law  Review.^  The  article  was  intended  as  an 
analysis  of  the  eflFect  of  the  Administrative  Procedure  Act  on  F.C.C.  pro¬ 
cedures,  but  it  falls  far  short.  The  first  part  of  the  article  analyzes  the 
provisions  of  the  Communications  Act  affecting  procedure^  and  digests 
various  court  decisions  in  that  field  prior  to  the  Administrative  Procedure 
Act.  Under  the  heading  “The  Administrative  Procedure  Act,”  the  author 
furnishes  a  helpful  resume  of  the  history  of  the  Act  with  particular  at¬ 
tention  being  given  to  the  views  expressed  before  the  Senate  subcom- 

‘24  Rocky  Mt.  L.Rev.  52  (December,  1951).  Mr.  Bernhard  is  assistant 
professor  of  history  and  political  science  at  Brigham  Young  University.  He  is 
apparently  not  a  lawyer. 

*The  author  states  in  footnote  1  that  “several  of  the  administrative  pro¬ 
visions  of  this  Act  were  amended  in  Februaiy,  1951  (97  Cong.  Rec.  1000-1009), 
but  they  have  not  been  considered  in  this  article.  The  main  reason  for  this  ommis- 
sion  [sic]  is  the  lack  of  court  experience,  at  the  time  of  writing  this  article,  regard¬ 
ing  ju^cial  interpretation  of  the  new  provisions.”  A  better  reason  is  that  the 
amendments  in  question,  while  passed  by  the  Senate,  have  not  been  voted  on  by 
the  House. 
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mittee  in  1941  by  Janies  Lawrence  Fly,  then  F.C.C.  chairman,  and 
Herbert  Bingham,  then  president  of  the  Federal  Communications  Bar 
Association.  The  provisions  of  the  Act  itself,  however,  are  not  dis¬ 
cussed.^  A  third  section,  “The  Aftermath  of  the  Administrative  Pro¬ 
cedure  Act,”  deals  briefly  and  inadequately"*  with  the  F.C.C.  s  own  ap¬ 
proach  to  the  Act  in  its  rules  and  regulations  and  continues  with  a  dis¬ 
cussion  of  the  court  decisions  involving  the  Commission  since  the  A.P.A. 
The  author  regards  it  as  worthy  of  note  that  “reference  to  the  APA— 
which  was  supposedly  applicable  to  such  problems— has  been  conspicu¬ 
ously  absent.”  He  does  not  indicate,  however,  where  the  Act  had  any 
applicability  to  the  particular  cases  discussed.'"*  The  authors  con¬ 
clusions  are  that 

“The  treatment  of  the  APA  by  the  federal  courts  since  1946  indicates 
that  they  are  not  taking  the  Act  too  seriously,  and  are  not  interested  in  en¬ 
forcing  its  provisions  to  the  extent  hopefully  anticipated  by  the  American 
Bar  Association.  This  is  revealed  by  the  fact  that  the  courts  still  settle  pro¬ 
cedural  problems  without  referring  whatsoever  to  the  Act  which  was  ap¬ 
parently  designed  to  meet  such  issues;  it  is  also  indicated  in  the  Hearst  Radio 
Corporation  case  wherein  the  court  rendered  a  broad  interpretation  of  the 
Act  so  as  to  give  the  agency  involved  the  maximum  amoimt  of  advantage. 
Actually,  it  can  be  argued  quite  logically  that  the  publication  of  the  Blue 
Book  did  constitute  a  sanction  of  considerable  weight  against  WBAL. 

“Evidence,  therefore,  exists  to  illustrate  that  the  passage  of  the  APA 
really  constituted  no  more  than  a  tempest  in  a  teapot.  The  legislation  de¬ 
signed  by  the  American  Bar  Association  to  check  administrative  activity  on  a 
functional  basis  is  so  filled  with  poor  definitions  and  dangerous  confusions  that 
the  courts  have  tended  to  shunt  it  off  to  the  side;  and  support  for  the  status 
quo  of  the  pre-1946  period  is  manifest  everywhere.” 

Observers  will  take  these  sweeping  generalizations  with  a  grain  of  salt.® 

*The  author,  however,  parenthetically  throws  in  the  opinion  that  imposing 
the  burden  of  proof  upon  the  proponent  of  any  rule  or  order  is  an  example  of 
“dangerous  confusions”  in  the  Act.  He  does  not  say  why. 

*  The  separation  of  functions  question  is  treated  in  four  sentences  without 
ever  explaining  just  what  the  problem  is.  See  9  F.C.Bar  J.  87.  The  statement  is 
made  that  “In  attempting  to  fulfill  the  separation  principle  ....  the  Commission 
adopted  a  regulation  declaring  that  when  an  official  of  the  FCC  is  appointed  a 
presi^ng  oflBcer  at  a  hearing  he  immediately  drops  all  his  other  duties  in  the  FCC 
until  the  hearing  is  concluded.”  No  such  provision  is  found  in  the  Rules. 

‘  Only  seven  cases  are  cited,  the  latest  dating  from  1948.  Of  the  seven  cases 
digested — most  of  which  commenced  before  the  Act  was  passed  but  were  decided 
later — only  two  had  anything  to  do  with  questions  of  administrative  procedure.  The 
Houston  Post  case  is  merely  summarized,  and  no  analysis  of  the  procedural  prob¬ 
lems  involved  is  attempted.  Compare  9  F.C.Bar  J.  93.  The  Hearst  Radio  case  is 
merely  digested,  although  it  is  criticized  in  the  concluding  section  as  a  case  where 
the  court  “rendered  a  broad  interpretation  of  the  Act  so  as  to  give  the  agency 
involved  the  maximum  amount  of  advantage.”  The  Court  of  Appeals  decision  in 
the  Broadcasting  Service  Organization  case  is  discussed,  but  no  mention  is  made 
of  the  Supreme  Court’s  per  curiam  reversal  of  the  holding. 

*  For  another  rather  superficial  attack  on  the  A.P.A.  as  a  “do-nothing”  statute 
see  Parker.  The  Administrative  Procedure  Act:  A  Study  in  Overestimation,  60  Yale 
L.J.  581  (1951). 
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Broadcasting  or  Telecasting  of  Courtroom  Proceedings 

The  question  whether  criminal  proceedings  should  be  broadcast 
or  telecast  is  discussed  in  a  note  in  the  Temple  Law  Quarterly.^®  The 
writer  comes  to  the  conclusion  that  “the  disadvantages  of  allowing 
criminal  proceedings  to  be  televised  far  outweigh  the  advantages,”  and 
that  the  court  should  prohibit  the  use  of  television  where  there  is  the 
least  possibility  that  tne  defendant  might  be  prejudiced,  or  that  the 
use  of  television  in  any  criminal  trial  should  be  prohibited  by  statute  or 
rule  of  court. 

Chain  Broadcasting 

‘The  Impact  of  the  FCC’s  Chain  Broadcasting  Rules”  is  analyzed 
at  some  length  in  the  Yale  Law  Joumal.ii  The  conclusion,  announced 
at  the  outset  is  that  “The  impact  of  the  Rules  on  the  industry  has  been 
slight  .  .  .  the  FCC  has  done  little  to  enforce  the  Rules.  .  .  .  All  in  all, 
the  Rules  have  not  made  network  practices  since  1941  substantially  dif¬ 
ferent  from  their  practices  before  that  date.” 

Competition  between  stations  continues  on  “extremely  unequal 
terms.”  The  rule  against  territorial  exclusivity  has  not  alleviated  the 
competitive  disadvantage  of  the  unaffiliated  stations.  “Competition 
among  stations  for  national  advertising  is  further  threatened  by  the 
networks’  practice  of  representing  certain  key  affiliates  in  the  sale  of 
non-network  time  to  national  sponsors  in  the  spot  market.”  Separation 
of  the  Blue  Network  from  NBC  and  its  transformation  into  ABC  “repre¬ 
sents  the  one  solid  achievement  of  the  Rules.”  The  newer  networks 
(ABC  and  Mutual),  however,  are  at  a  disadvantage  in  competing  for 
advertising  because  NBC  and  CBS  still  control  most  of  the  nation’s  most 
powerful  stations.  The  network  rules,  “to  the  extent  that  they  have 
made  clearance  less  automatic,  have  actually  hindered  the  development 
of  the  younger  chains.”  The  Rules  “have  not  materially  increased  local 
station  responsibility  .  .  .  networks  can  subtly  bring  pressure  to  bear  on 
affiliates  in  ways  that  are  very  difficult  to  uncover,”  and  thus  “any  station 
associated  with  a  network  is  strongly  tempted  to  forget  about  local  obli¬ 
gations  and  become  a  mere  conduit  for  network  programs.” 

The  Commission’s  weak  enforcement  policy  is  partly  to  blame  for 
the  lack  of  effect  of  the  Rules,  but  it  in  turn  is  due  to  the  fact  that  the 
only  available  sanction  is  too  harsh.  The  Commission’s  reluctance  to 
impose  a  “death  sentence”  means  that  other  techniques  are  becoming 
increasingly  ineffective.  Some  new  intermediate  sanction,  such  as  the 
cease  and  desist  order,  should  be  authorized.  Fine  and  suspension  de- 


'*25  Temple  L.Q.  91  (July,  1951).  The  note  is  based  on  People  v.  Stroble, 
36  Cal.  (2d)  615,  226  P.  (2d)  330  (1951),  Cert,  granted  342  U.S.  811  (1951), 
the  opinion  in  which,  however,  touched  only  incidentally  on  the  question  of  tele¬ 
vision. 

"60  Yale  L.J.  78  (January,  1951). 
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The  article  itself  certainly  contains  no  “findings  of  fact”  which  any  court 
would  consider  as  sufficient  to  support  these  conclusions.  The  author’s 
final  suggestion  is  that 

“The  next  step  for  the  American  Bar  Association  to  take — now  that  the 
effort  of  1946  failed  so  dismally — is  to  bolster  the  role  of  the  hearing  oflBcer. 
The  trend  is  definitely  to  make  such  an  entity  independent  of  the  admin¬ 
istrative  process  to  such  an  extent  that  he  might  be  considered  a  ‘little  judge.’ 
To  foster  this  somewhat  discouraging  growth  of  irresponsibility,  strong  at¬ 
tempts  have  arisen  to  make  a  law  degree  the  major  prerequisite  for  appoint¬ 
ment  as  a  hearing  o£5cer. 

“The  Bar  Association  has  found  the  federal  courts  to  be  disappointing 
friends.  The  emphasis  is  now  to  try  a  Hank  attack  against  the  hydra-headed 
administrative  ‘monster’  through  the  new  device  of  the  independent  hearing 
ofScer.  This  latest  attempt  may  be  mure  successful  than  APA  has  been  to 
date.” 

Just  who  is  “fostering  irresponsibility”  here  is  not  clear.  Does  the 
author  mean  that  persons  hostile  to  the  independent  hearing  officer  are 
attempting  to  lower  the  standards  by  making  a  law  degree  the  main 
qualification  for  appointment,  or  does  he  mean  that  persons  interested 
in  bolstering  the  hearing  officer’s  role  think  that  a  law  degree  should  be 
the  major  prerequisite?  As  far  as  the  F.C.C.  is  concerned,  this  latter 
suggestion  is  ludicrous,  since  all  of  its  hearing  examiners  are  lawyers 
of  some  years’  experience  and  it  is  not  Ukely  that  any  non-lawyer  will 
ever  be  appointed  to  a  hearing  officer  position. 

The  implications  of  the  WJR  case”  are  discussed  in  a  bulletin  of 
the  American  Bar  Association’s  Administrative  Law  Section.^  The  in¬ 
terpretation  given  to  the  Supreme  Court  decision  by  Chief  judge 
Stephens’  later  holding  in  American  Broadcasting  Co.  v.  F.C.C.,^  that 
denial  of  oral  argument  is  not  a  denial  of  due  process  whether  the  issue 
involved  is  one  of  law  or  of  fact,  is  questioned:  “  .  .  .  a  reconsideration 
of  the  WJR  opinion  indicates  that  it  does  not  go  so  far  as  to  imply  that 
the  right  to  be  heard  orally  need  not  be  afforded  in  all  cases  where  the 
administrative  function  is  such  that  due  process  requires  notice  and 
hearing  in  connection  with  its  exercise.”  WJR  was  not  entitled  to  an 
oral  hearing  because,  under  the  facts  of  the  case,  it  was  not  entitled 
to  be  heard  at  all  as  a  matter  of  right.  “The  WJR  case  thus  did  not 
hold  that,  where  due  process  demands  notice  and  hearing,  the  private 
party  need  not  be  heard  orally.  If  the  right  to  notice  and  hearing  is 
to  be  a  substantial  right,  it  must  mean  that  the  party  affected  can  pre¬ 
sent  his  evidence  and  arguments  at  an  oral  hearing.” 

’F.C.C.  V.  WJR,  The  Goodwill  Station,  Inc.,  337  U.S.  265  (1949). 

*2  Admin.  Law  Bull.  77  (No.  4,  August  15,  1950). 

*179  F.  (2d)  437  (App.  D.C.  1949).  See  10  F.C.Bar  J.  234. 
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Defamation 

“Recent  Legislative  Trends  in  Defamation  by  Radio”  is  the  subject 
of  an  article  by  Donald  H.  Remmers  in  the  Harvard  Law  Review.^* 
The  article  was  written  as  one  of  the  studies  of  the  Legislative  Research 
Center  of  the  University  of  Michigan  Law  School.  Mr.  Remmers  dis¬ 
cusses  the  various  problems  of  defamation  by  radio  and  analyzes  the 
state  legislation  in  the  field.  Federal  legislation  is  briefly  discussed, 
and  various  specific  radio  defamation  situations  are  analyzed.  The  con¬ 
clusions  reached  are  that  legislation  substituting  a  standard  of  due  care 
for  strict  liability  is  undesirable,  but  that  exception  of  political  broad¬ 
casts  from  the  strict  liability  standard  is  justified,  at  least  until  the  fed¬ 
eral  law  is  clarified. 

The  decision  of  the  lower  court  in  the  Felix  case^®  is  noted  in  the 
Southern  California  Law  Review,  The  writer  approves  the  court’s 
interpretation  of  Section  315  of  the  Communications  Act  as  including 
not  only  candidates,  but  persons  authorized  to  speak  for  candidates, 
saying  that  the  “purpose”  of  Section  315  demands  this  hberal  interpre¬ 
tation.  The  actual  intent  of  the  Congress,  however,  was  to  the  con¬ 
trary,  as  the  Court  of  Appeals  held  in  reversing  the  district  court.^'^ 

The  decision  in  Remington  v.  Bentley^^  is  noted  in  two  additional 
law  reviews.  The  note  in  die  North  Dakota  Law  Review  is  a  good  dis¬ 
cussion  of  the  general  problem.  The  writer  criticizes  extension  in  radio 
and  television  law  of  the  distinction  between  hbel  and  slander.^® 


Personal  Rights 

The  first  decision  in  the  Gautier  case^o  is  noted  in  two  law  reviews. 
The  writer  in  the  University  of  Cincinnati  Law  Review^i  questions 
whether  recovery  should  have  been  allowed  under  the  New  York  Civil 
Rights  statute  since  the  basis  of  the  statute  is  the  invasion  of  privacy 
and  mental  sufiFering  and  that  element  could  not  have  been  present  in 
the  instant  case.  However,  it  is  suggested  that  recovery  on  the  basis 
of  unjust  enrichment  and  quasi-contract  might  have  been  proper.  A 
different  view  is  taken  by  the  Virginia  Law  Review,22  which  regards 

'"64  Harv.L.Rev.  727  (March,  1951). 

“Felix  V.  Westinghouse  Radio  Stations,  Inc.,  89  F.Supp.  740  (E.D.Pa.  1950), 
rev’d  186  F.  (2d)  1  (C.A.  3d,  1950),  cert.den.  341  U.S.  909  (1951).  See  11 
F.C.Bar  J.  29,  209. 

“24  So.Cal.L.Rev.  216  (February,  1951). 

”  See  n.  15,  supra. 

“88  F.Supp.  166  (S.D.N.Y.  1949).  See  10  F.C.Bar  J.  234,  11  F.C.Bar  J.  86. 

“27  N.Dak.L.Rev.  61  (January,  1951).  The  note  in  3  Okla.  L.Rev.  446 
(November,  1950),  says  only  that  the  question  is  of  no  consequence  in  Oklahoma 
because  of  the  peculiar  construction  of  the  Oklahoma  libel  statute. 

“198  Misc.  850,  99  N.Y.S.  (2d)  812  (N.Y.  City  Ct,  1950),  rev’d  278  App. 
Div.  431,  106  N.Y.S.  (2d)  553  (1951),  p.  74,  infra. 

“20  U.Cinn.L.Rev.  425  (May,  1951). 

”37  Va.L.Rev.  335  (February,  1951). 
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vices  have  disadvantages.  The  comment  makes  various  suggestions  for 
revamping  the  Network  Rules,  a  matter  regarded  as  “particularly  vital 
because  the  networks  seem  to  be  safe  from  both  government  and  private 
suits  under  the  antitrust  laws.”  But  “the  most  effective  step  that  could 
be  taken  to  revitalize  the  Rules  would  be  a  change  of  attitude  on  the 
part  of  the  FCC.” 

Color  Television 

A  rather  startling  idea  is  advanced  by  Leo  Herzel  in  his  comment, 
“‘Public  Interest’  and  the  Market  in  Color  Television  Regulation”  in 
the  University  of  Chicago  Law  Review.^^  The  comment,  which  was 
written  before  the  Supreme  Court  decision  in  the  color  television  case, 
deals  with  the  problem  of  compatibility  and  multiple  standards.  “The 
most  interesting  question  in  this  litigation  is  whether  the  FCC  should 
have  permitted  both  the  CBS  and  RCA  systems  to  operate  at  once,  with 
the  public  acting  as  final  judge.”  An  argument  can  be  made  that  the 
Commission  acted  “within  the  framework  of  a  limited  and  unwieldy 
conception  of  the  standard  of  ‘public  interest.’”  An  interpretation  of 
the  standard  of  public  interest  which  did  not  involve  an  administrative 
agency  in  making  a  decision  based  on  predictions  about  the  course  of 
scientific  development  in  the  foreseeable  future  and  about  public  be¬ 
havior  when  confronted  with  new  choices,  and  which  was  consistent 
with  current  views  about  the  best  organization  of  economic  life,  “would 
have  very  much  to  recommend  it  indeed.”  The  concept  of  “public  in¬ 
terest,  convenience,  or  necessity,”  Mr.  Herzel  believes,  is  general  enough 
to  accommodate  multiple  standards.  The  term  as  used  in  the  Com¬ 
munications  Act  does  not  mean  the  same  thing  as  in  public  utility  regu¬ 
lation,  where  the  elimination  of  competition  can  be  justified.  If  multiple 
standards  were  to  be  adopted,  either  the  Commission  could  apply  the 
different  standards  in  passing  on  applications  for  licenses,  or  “a  much 
more  controversial  alternative  would  be  to  abandon  regulation  by  gov¬ 
ernment  fiat  altogether  and  to  substitute  the  market,  bringing  the  mar¬ 
ket  within  the  standard  of  ‘public  interest,  convenience,  or  necessity.’” 
Under  this  plan,  the  F.C.C.  would  lease  channels  for  a  stated  period  to 
the  highest  bidder  without  making  any  other  judgment  of  the  economic 
or  engineering  adequacy  of  the  standards  to  be  used  by  the  applicant. 

The  color  television  controversy  is  also  discussed,  somewhat  incon¬ 
clusively,  in  the  St.  John’s  Law  Review.^'^ 


“18  U.  Chi.  L.Rev.  802  (Summer,  1951). 

“25  St.  John’s  L.Rev.  245,  273  (May,  1951).  This  comment  was  written 
before  the  Supreme  Court  decision  and  is  chiefly  concerned  with  outlining  the 
questions  before  the  Court.  The  prophecy  is  made  that  with  a  Supreme  Coiurt 
decision,  “There  will  have  been  a  substantial  contribution  to  a  new  field  of  law — 
television  law.  Under  this  law  the  industry  will  grow  and  perfect  itself.”  The 
reader  may  judge  for  himself  the  validity  of  this  suggestion  in  the  light  of  current 
conditions. 
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the  decision  as  “irrefutably  sound”— a  rather  exaggerated  conclusion  in 
view  of  its  subsequent  reversal— and  as  fitting  into  the  pattern  of  re¬ 
coveries  allowed  under  the  Civil  Rights  law,  although  noting  that  it 
portends  a  “wa\'e  of  litigation”  over  television  broadcasts.  The  writer 
takes  the  position  that  television  and  motion  pictures  are  similar  and 
will  probably  be  treated  in  much  the  same  manner  under  the  statute. 
However,  it  is  pointed  out,  television  has  the  element  of  simultaneity 
and  hence  more  nearly  approaches  “news”  than  does  the  newsreel  or 
short  subject.  The  dissemination  of  news  of  public  interest  is  non-ac- 
tionable,  but  a  distinction  is  made  between  news  that  “belongs  to 
everybody”  and  news  in  which  participants  or  promoters  have  a  prop¬ 
erty  or  quasi-property  right,  such  as  baseball  games  and  boxing  matches. 
A  fortiori,  there  should  be  protection  where  the  event  is  not  ‘news”,  as 
here. 

As  has  been  noted,  the  lower  court  decision  was  reversed  on  ap- 
peal,23  and  the  later  holding  has  also  been  the  subject  of  comment. 
The  writer  in  the  Syracuse  Law  Review-^  apparently  approves  the  re¬ 
sult  of  the  decision,  commenting  that  it  “reflects  the  increased  protec¬ 
tion  always  accorded  new  industries,”  and  “indicates  that  a  person  in¬ 
cidentally  appearing  in  connection  with  televised  events  will  have  no 
cause  of  action  under  Section  51  of  the  Civil  Rights  Law.”  The  St. 
John’s  Law  Review^s  takes  the  view  that  “in  treating  the  lack  of  ex¬ 
ploitation  in  the  commercial  announcements  analogously  to  a  newspaper 
article  placed  entirely  apart  from  any  advertisement,  the  holding  may 
well  reach  a  proper  result.”  To  treat  the  telecast  of  a  public  event 
similarly  to  newspaper  coverage  “may  provide  reasonably  adequate 
solutions  to  problems  created  by  this  new  medium.”  The  view  that 
telecasters  should  have  privileges  equal  to  those  afiForded  newspaper 

{mblishers  is  a  reasonable  one.  The  courts  have  demonstrated  a  re- 
uctance  to  pass  judgment  on  the  content  of  the  news,  and  abuse  of 
the  reportorial  function  is  less  likely  in  television  than  in  other  media. 

The  decision  is  criticized  by  the  Buffalo  Law  Review.^®  Plaintiff’s 
performance  of  his  act  could  not  be  considered  an  event  of  public  in¬ 
terest  that  could  be  characterized  as  news.  The  television  station  and 
sponsor  obtained  a  benefit  from  the  telecast,  since  it  served  to  fill  in 
the  time  between  halves.  The  use  was,  therefore,  for  purposes  of  trade. 
This  does  not  mean  that  a  spectator  at  a  sporting  event  would  have  a 
right  of  action  if  his  picture  appeared  on  the  television  screen.  His 
presence  would  be  merely  incidental;  plaintiff’s  performance  was  not. 

A  note  on  Sharkey  v.  in  the  Texas  Law  Review^®  indi- 

*See  n.  20,  supra. 

“3  Syr.L.Rev.  208  (Fall,  1951). 

“26  St. John’s  L.Rev.  143  (December,  1951). 

"1  Buffalo  L.Rev.  174  (Winter,  1951). 

“93  F.Supp.  986  (S.D.N.Y.  1950),  11  F.C.Bar  J.  213. 

“29  Texas  L.Rev.  976  (October,  1951). 
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cates  that  it  may  be  well  to  question  the  existence  of  any  substantial 
difference  between  the  showing  of  a  fight  film  for  public  entertainment 
in  return  for  admission  fees,  and  showing  it  for  public  entertainment 
in  return  for  an  audience  for  advertising  matter;  .  .  courts  might  be 
reluctant  to  make  such  a  fine  distinction  the  basis  for  an  implied  reserva¬ 
tion  of  a  proprietary  right.” 


Radio  Licensing  and  Program  Control 

“Governmental  Regulation  of  the  Program  Content  of  Television 
Broadcasting”  is  the  subject  of  a  lengthy  note  by  Herbert  E.  Forrest 
in  the  George  Washington  Law  Review.^*'  The  note  was  inspired,  of 
course,  by  the  DuMont  case.^®  Federal  regulation  of  program  content 
is  discussed,  the  writer  coming  to  the  conclusion  that  the  Supreme  Court 
would  probably  hold  that  “at  least  a  consideration  of  over-all  program 
service  by  the  Commission  is  valid  in  its  public  interest  determinations, 

.  .  .”  but  that  the  Court  would  not  countenance  an  attempt  to  interdict 
specific  programs  not  falling  within  the  obscenity  or  lottery  provisions  of 
the  statutes.  “Thus  there  is  no  ready  formula  to  clarify  the  extent  of 
the  Commissions  control  over  broadcasting,  although  some  measure  of 
program  control  is  perhaps  admissible.”  The  problem  of  state  regula¬ 
tion  is  treated  at  greater  length.  The  holding  in  the  DuMont  case  that 
Congress  has  fully  occupied  the  field  of  radio  and  television  broadcast¬ 
ing  is  regarded  as  untenable  in  the  absence  of  any  Supreme  Court  de¬ 
cision  on  the  subject.  States  have  in  fact  regulated  radio  broadcasts  in 
many  respects  without  having  run  afoul  of  the  occupation  of  the  field 
doctrine.  A  rather  strained  argument  is  made  that  Section  414  of  the 
Communications  Act®^  was  intended  to  preserve  unimpaired  “the  full 
range  of  activity  for  the  exercise  of  state  powers  .  .  .  neither  augmented 
nor  restricted.”  Consequently,  it  cannot  be  said  that  effective  program 
control  by  the  Commission  precludes  censorship  by  the  states.  Nor 
does  the  denial  of  censorship  power  to  the  Commission  mean  that  a 
state  cannot  censor.  While  the  doctrine  of  occupation  of  the  field  is 
“tenuous  and  elusive,  subjective  in  its  nature,”  there  is  no  basis  for 
applying  it  to  the  facts  of  the  DuMont  case.  However,  the  decision  is 
nevertheless  sound  insofar  as  it  is  based  on  interference  with  interstate 
commerce.  “To  permit  the  proposed  regulation  would  result  in  the 
imposition  of  an  undue  and  unreasonable  burden  upon  interstate  com¬ 
merce.”  Uniformity  of  regulation  is  necessary.  On  the  question  of 
freedom  of  speech  and  press,  the  conclusion  is  that  “A  concern  for  free- 

*19  G.W.L.  Rev.  312  (January,  1951). 

"Allen  B.  DuMont  Laboratories  v.  Carroll,  184  F.  (2d)  153  (C.A.  3d, 
1950),  cert.den.  340  U.S.  929  (1951). 

"  “Nothing  in  this  Act  contained  shall  in  any  way  abridge  or  alter  the 
remedies  now  existing  at  common  law  or  by  statute,  but  the  provisions  ot  this 
Act  are  in  addition  to  such  remedies.” 
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dom  of  expression  would  dictate  that  the  regulation  of  the  Pennsylvania 
board  of  censors  be  declared  invahd.”  The  final  result  of  the  case  is 
approved  as  “entirely  salutary  to  the  interests  of  the  public.” 

Another  comment  on  the  DuMont  case  is  found  in  the  St.  John’s 
Law  Review.^2  Here  again  the  writer  takes  sharp  issue  with  the  court’s 
holding  that  Congress  has  occupied  the  field  of  television  to  the  ex¬ 
clusion  of  all  power  in  the  states  in  respect  to  censorship  of  program 
content.  As  did  Mr.  Forrest,  the  writer  scoffs  at  the  idea  that  denying 
censorship  powers  to  the  F.C.C.  means  that  the  power  is  denied  to  the 
states.  “The  ‘occupation’  doctrine  would  appear  to  be  inapplicable  in 
the  instant  case.”^®  Here  also,  however,  the  decision  is  justified  on  the 
ground  of  interference  with  interstate  commerce,  and  on  the  freedom 
of  speech  and  press  point  “the  conclusion  that  the  Pennsylvania  regula¬ 
tion  would  be  an  unconstitutional  infringement  upon  freedom  of  speech 
and  the  press  seems  unavoidable.” 

The  DuMont  case  is  also  discussed  in  a  note  in  the  Southern  Cali¬ 
fornia  Law  Review. The  writer  regards  the  court’s  “categoric  assertion 
.  .  .  that  Congress  has  fully  occupied  the  field  of  radio”  as  “incompat¬ 
ible  with  decisions  which  recognize  the  right  of  a  state  to  control  some 
of  the  incidents  of  radio  broadcasting,”  such  as  liability  for  defamation, 
broadcasting  of  lottery  information,  solicitation  of  insurance  by  radio 
broadcasting,  etc.  There  would  seem  to  be  room  for  distinction,  how¬ 
ever,  between  this  sort  of  legislation  and  regulation  of  the  kind  involved 
in  the  DuMont  case.  The  other  basis  of  the  court’s  holding,  that  re¬ 
gardless  of  federal  occupation  of  the  field,  state  action  is  incompatible 
with  the  system  of  control  established  by  Congress,  and  an  unreasonable 
burden  on  interstate  commerce,  is  approved.  “Here  is  a  sphere  so  in¬ 
herently  invested  with  the  need  for  uniformity  of  regulation  to  avoid 
undue  impediments  to  interstate  commerce  and  to  promote  the  de¬ 
velopment  of  a  new  industry  as  to  make  state  regulation  intolerable.” 

“Radio  Broadcasting  under  Governmental  Regulation”  is  the  subject 
of  a  fairly  lengthy  treatment  by  Dr.  Adolph  C.  Hugin  in  the  Okla¬ 
homa  Law  Review.^®  The  author  discusses  the  nature  of  radio  broad¬ 
casting  and  control  over  program  content.  The  analysis  is  carefully 
documented  but  few  opinions  or  conclusions  are  stated.^® 

”25  St.  John’s  L.Rev,  245  (May,  1951).  This  discussion  is  part  of  a  lensrthv 
comment  on  “Television  and  the  Law.” 

"The  writer  quotes  with  approval  the  discussion  in  the  George  Washington 
Law  Review  with  reference  to  §  414  of  the  Communications  Act. 

"24  So.Cal.L.Rev.  486  (July,  1951). 

*4  Okla.L.Rev.  417-444  (November,  1951).  Dr.  Hugin  is  visiting  pro¬ 
fessor  of  law  at  the  Catholic  University  of  America. 

"A  few  errors  appear  at  the  beginning  of  the  article.  American  Express 
Co.  V.  United  States,  212  U.S.  522  (1908),  and  Caminetti  v.  United  States,  242 
U.S.  470  (1916),  are  cited  as  holding  that  “broadcasts  are  commerce  within  the 
meaning  of  the  Commerce  Clause,  irrespective  of  whether  the  transmission  is  for 
profit  or  not.”  While  they  may  support  that  conclusion,  neither  case  had  anything 
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Development  of  the  concept  of  “public  interest,  convenience,  or 
necessity”  under  the  Communications  Act  is  the  subject  of  a  comment 
by  Abner  J.  Mikva  in  the  University  of  Chicago  Law  Review.®'^  “Pub¬ 
lic  interest,  interpreted  from  case  to  case,”  the  author  notes,  “has  more 
and  more  approached  the  concept  of  general  welfare.”  Particular  atten¬ 
tion  is  given  to  the  Commission’s  Mayflower  doctrine  and  its  Report 
on  Editorializing,  and  to  the  Mansfield  Journal  case.  The  conclusion 
reached  is  that,  because  of  the  scarcity  of  frequencies,  “the  Commission 
must  construct  the  standard  of  public  interest  as  a  substitute  for  the 
‘public  interest’  which  automatically  asserts  itself  in  the  ‘free  market.’” 
Because  of  the  nature  of  the  subject  matter  regulated,  there  can  be  no 
well  defined  standards,  but  “If  the  Commission  is  to  use  value  judgments 
in  determining  who  is  to  broadcast  and  what  are  to  be  the  standards  of 
programming,  an  open  expression  of  these  policies  is  essential  to  pre¬ 
vent  perversion  of  this  potentially  dangerous  control.” 

Radio  licensing  practice  and  the  “public  interest”  concept  are  an¬ 
alyzed  at  length  in  the  St.  John’s  Law  Review.  The  conclusion  reached 
is  that  the  Commission  has  done  fairly  well  and  that  the  only  substantial 
indictment  that  can  be  made  against  it  is  its  “failure  to  have  enunciated 
and  followed  a  clear  and  consistent  licensing  policy.”  However,  the 
writer  feels  that  the  broad  licensing  powers  with  which  the  Commis¬ 
sion  has  been  endowed  present  “grave  potentialities  for  misuse,”  par¬ 
ticularly  with  respect  to  the  regulation  of  programming  practices,  and 
that  the  rights  and  duties  of  broadcasters  should  be  more  clearly  de¬ 
fined  by  statute.  The  growing  importance  of  television  is  felt  to  under¬ 
score  the  necessity  for  revision  of  the  law. 

Protection  of  Program  Ideas 

Protection  of  radio  and  television  program  content  has  been  dis¬ 
cussed  by  Harry  P.  Warner  in  two  articles.  Writing  in  the  Washington 
University  Law  Quarterly”^®  on  “Unfair  Competition  and  the  Protection 
of  Radio  and  Television  Programs,”  he  deals  with  the  extent  to  which 
the  courts  will  protect  the  form  or  sequence  of  ideas  via  the  doctrines 
of  unfair  competition.  For  the  most  part,  it  is  said,  the  courts  will  re¬ 
fuse  to  extend  the  law  of  unfair  competition  to  protect  word  or  pro¬ 
gram  content,  because  common  law  or  statutory  copyright  furnish  ade¬ 
quate  protection  and  monopoUes  in  ideas  would  be  fostered  and  free- 

to  do  with  radio  broadcasting.  The  DuMont  case  is  cited  by  reference  only  to  the 
district  court  decision,  and  the  Court  of  Appeals  decision  is  not  mentioned.  The 
plaintiff  in  that  case  is  described  as  “the  National  Television  Corporation,  through 
its  several  telecasting  companies.” 

”18  U.Chi.L.Rev.  78  (Autumn,  1950). 

“25  St.John’s  L.Rev.  245  (May,  J951).  This  is  part  of  a  lengthy,  tripartite 
comment  on  ‘Television  and  the  Law.” 

"1950  Wash.U.L.Q.  297-323,  498-535  (1950). 
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dom  of  expression  curtailed.  The  law  of  unfair  competition  should  be 
employed  to  protect  program  content  only  when  common  law  or  statu¬ 
tory  copyright  cannot  furnish  protection.  Protection  of  the  content  of 
news  programs  and  of  sports  programs  under  the  law  of  unfair  compe¬ 
tition  is  discussed  at  some  length.  Protection  of  advertising  is  also 
touched  upon.  The  subject  of  phonograph  records  and  the  rights  of 
performing  artists,  including  the  droit  moral,  is  analyzed  at  lengtn.  The 
rights  of  performing  artists  in  television  programs  are  treated  in  some 
detail.  The  “design  piracy”  cases  are  also  discussed  for  their  bearing 
on  the  general  thesis  of  the  article. 

In  his  article  on  “Legal  Protection  of  the  Content  of  Radio  and  Tele¬ 
vision  Programs”  in  the  Iowa  Law  Review,**®  Mr.  Warner  treats  the 
doctrines  of  the  right  of  privacy  and  unfair  competition  as  they  apply 
in  this  field.  Litigants  who  have  invoked  the  right  of  privacy  to  protect 
program  content  have  misapplied  the  doctrine  and  confused  it  with 
common-law  copyright.  It  has  no  applicabilitv  to  public  performers 
and  is  not  a  substitute  for  common-law  copyright.  The  concept  of  un¬ 
fair  competition  has  some  applicability,  but  the  courts  have  restricted 
it  and  they  are  probably  right  in  declining  to  make  new  law  in  this 
controversial  field. 

“Copyrights  and  TV— A  New  Use  for  the  Multiple  Performance 
Theory”  is  the  title  of  a  comment  by  Edwin  P.  Wiley  in  the  University 
of  Chicago  Law  Review.**  The  question  discussed  is  the  extent  to 
which  payments  may  be  demanded  from  those  who  receive  telecasts  in 
publicplaces  for  commercial  purposes— such  as  hotels,  clubs,  taverns, 
etc.  The  precedents  in  the  radio  field  are  closely  examined,  with  par¬ 
ticular  attention  being  given  to  the  issue  of  public  performance  as  a 
factor  in  copyright  infringement.  The  “multiple  performance”  rule  as 
laid  down  in  Buck  v.  Jewell-LaSalle  Realtif  Co.*-  offers  considerable 
hope  to  telecasters  and  copyright  owners,  hut  the  efficacy  of  enforce¬ 
ment  measures  is  doubtful.  In  addition,  Mr.  Wiley  feels  that  the  mul¬ 
tiple  performance  theory  is  based  upon  a  distortion  of  terms  and  should 
not  be  extended.  Rather,  a  factual  criterion  should  be  employed  in 
determining  whether  reception  constitutes  infringement,  based  upon  the 
degree  to  which  defendant’s  efforts  have  expanded  the  audience  view¬ 
ing  a  telecast. 

The  decision  in  Metropolitan  Opera  Association  v.  Wagner-Nichols 
Recorder  CorpA^  is  noted  favorably  in  two  law  reviews,**  both  of 
which  recognize  that  the  decision  involves  an  extension  of  previous  con- 

*“36  Iowa  L.Rev.  14  (Fall,  1950),  509  (Spring,  1951). 

"18  U.Chi.L.Rev.  757  (Summer,  1951). 

**283  U.S.  191  (1931). 

**101  N.Y.S.  (2d)  483  (N.Y.Sup.Ct,  1950).  See  Strauss,  Unauthorized 
Recording  of  Radio  Broadcasts,  11  F.C.Bar  J.  193. 

**20  Fordham  L.Rev.  108  (March,  1951);  25  St.John’s  L.Rev.  367  (May, 

1951). 
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cepts  of  “unfair  competition”  but  find  it  justified  on  the  facts  of  the  case. 
The  Harvard  Law  Review^®  note  on  the  case  is  critical  of  various  facets 
of  the  court’s  reasoning,  and  apparently  of  the  result  as  well.  The  note 
in  the  Texas  Law  Review^®  is  generally  noncommittal  but  comes  to  the 
conclusion  that  “the  relational  interest  analysis^ afiFords  protection 
against  the  piratical  practices  of  those  whose  ingenuity  and  com¬ 
mercial  immorality  outstrip  the  legislative  process.” 

Taxation 

“State  Taxation  of  Radio  and  Television”  is  the  subject  of  a  56-page 
article  in  the  University  of  Cincinnati  Law  Review,^  ^  by  Eugene  P. 
Ruehlemann  of  the  Cincinnati  Bar.^^  The  article  is  devoted  chiefly 
to  the  question  of  how  a  state  may  impose  a  gross  receipts  tax  on  radio 
and  television  stations.  Various  alternatives  are  discussed  in  consider¬ 
able  detail.  The  author  concludes  that  an  ordinary  gross  receipts  tax 
on  radio  or  television  broadcasting  would  still  be  held  invalid  in  line 
with  the  Fishers  Blend  case,  and  that  the  “cumulative  burden”  theory 
would  not  be  used  to  save  such  a  tax.  However,  he  suggests  a  number 
of  other  methods  of  imposing  a  gross  receipts  tax  or  other  type  of  tax 
which  would  probably  be  upheld. 

ARTICLES  NOTED 

•  Bratter,  Fringe  Attachments  on  Telephone  Service,  48  Pub.  Util. 
Fortn.  69  (July  19,  1951). 

•  Fleming,  Television  Programming— Its  Legal  Limitations,  1  Duke 
Bar  Journal  5  (March,  1951). 

•  Shipley,  Radio,  Pohtical  Speeches  and  The  Law  of  Libel,  11  Fed. 
Bar  J.  156  (January,  1951). 

•  Willis,  Television  and  the  Law,  30  Mich.  State  Bar  J.  5  (January, 
1951),  25  Fla.  L.J.  163  (May,  1951),  24  Wis.Bar  Bull.  10  (Novem¬ 
ber,  1951),  25  Ohio  Bar,  No.  5  (February  4,  1952). 

•  Newspaper-Radio  Joint  Ownership:  Unblest  Be  the  Tie  that  Binds, 
59  Yale  L.J.  1342  (  June,  1950). 

•  Public  Defamation  under  the  Federal  Communications  Act— §  315, 
24  Temple  L.Q.  236  (October,  1950). 


"64  Harv.L.Rev.  682  (February,  1951). 

"30  Texas  L.Rev.  141  (November,  1951). 

"See  Green,  Relational  Interests,  30  Ill.L.Rev.  1  (1935). 
"20  U.Cinn.L.Rev.  19  (January,  1951). 

"Sw  also  p.  49,  supra. 
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Recent  Court  and  Agency  Decisions 

Anti-Trust  Laws— Attempt  by  Newspaper  to  Destroy  Radio  Com¬ 
petition  (Lorain  Journal  Co.  v.  United  States,  342  U.S.  143  (1951)). 

Defendant  in  this  case,  publisher  of  a  local  newspaper,  was  charged 
with  violation  of  the  anti-trust  laws  because,  among  other  things,  it 
refused  to  accept  advertising  from  persons  who  also  advertised  on  the 
local  radio  station.  The  purpose  and  intent  of  this  procedure  was  to 
destroy  the  broadcasting  station.  The  district  court  enjoined  defendant 
from  this  course  of  conduct,  and  the  Supreme  Court  affirmed.  An 
attempt  to  monopolize  interstate  commerce  was  involved.  The  defend¬ 
ant  had  previously  had  a  monopoly  in  the  mass  dissemination  of  local 
news  and  advertising,  and  its  attack  on  the  station  was  an  attempt  to 
end  the  station’s  invasion  of  this  monopoly.  The  Court  found  it  unneces¬ 
sary  to  decide  whether  or  not  the  station  was  in  interstate  commerce, 
although  it  indicated  that  it  was.  The  injunction  did  not  violate  freedom 
of  the  press. 

Civil  Rights  Statutes— Telecast  of  Professional  Performance  (Gautier 
V.  Pro-Football,  Inc.,  278  App.  Div.  431,  106  N.Y.S.  (2d)  553  (1951)). 

PlaintifF,  a  professional  entertainer,  put  on  a  performance  between 
the  halves  of  a  professional  football  game  in  Griffith  Stadium,  Washing¬ 
ton,  D.C.  The  performance  was  telecast  over  a  New  York  City  television 
station.  Plaintiff  had  not  consented  to  the  telecasting  of  his  act,  but 
had  protested  against  it.  He  brought  suit  against  the  station,  the  adver¬ 
tising  agency,  and  the  sponsor  under  the  New  York  Civil  Rights  Act, 
which  penalizes  the  unauthorized  use  of  a  person’s  photograph  for 
advertising  or  for  purposes  of  trade.  The  trial  court  held  for  the 
plaintiff.!  The  Appellate  Division  reversed.  Conceding  that  the  New 
York  law  applied,  plaintiff  was  not  entitled  to  recover.  The  use  of 
plaintiff’s  name  and  picture  in  a  sponsored  telecast  was  not  ipso  facto  a 
use  “for  advertising  purposes.”  “To  hold  that  the  mere  fact  of  sponsor¬ 
ship  makes  the  unauthorized  use  of  an  individual’s  name  or  picture  on 
radio  or  television  a  use  ‘for  advertising  purposes’  would  materially 
weaken  the  informative  and  educational  potentials  of  these  still  develop¬ 
ing  media.”  There  was  no  exploitation  of  plaintiff’s  name  or  picture  in 
the  commercial  announcement  or  in  direct  connection  with  the  product 
advertised,  and  hence  no  use  for  advertising  purposes.  Whether  the  use 
was  “for  the  purposes  of  trade”  was  a  more  difficult  problem.  However, 
media  for  the  dissemination  of  news  are  not  precluded  by  the  Civil 
Rights  Law  from  publishing  or  depicting  matters  of  public  interest,  and 


‘See  11  F.C.Bar  J.  95. 
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the  present  case  fell  within  that  principle.  The  statute  was  never  in¬ 
tended  to  protect  property  or  business  rights.  PlaintifF’s  personaHty  had 
not  been  injured.^  Leave  to  appeal  to  the  Court  of  Appeals  has  been 
granted. 


Communications  Act— Constitutionality— Communications  over  Un¬ 
licensed  Facilities  (Casey  v.  United  States,  191  F.  (2d)  1  (C.A.  9th, 
1951)). 

Defendants  were  indicted  and  convicted  for  making  unlicensed 
radio  broadcasts  in  a  scheme  to  bilk  race-track  bookies.  Defendants 
contended  that  Section  318  of  the  Communications  Act  was  unconstitu¬ 
tional  because  it  contained  an  unlawful  delegation  of  legislative  power 
to  the  Commission  to  waive  the  requirements  of  the  section  for  a  limited 
class  of  stations.  The  court  rejected  the  argument,  holding  the  standard 
of  public  interest,  convenience,  or  necessity  to  be  adequate.  The  con¬ 
tention  that  the  trial  court  erred  in  admitting  in  evidence  the  substance 
of  radio  messages  between  defendants  was  also  rejected,  since  unlicensed 
and  illegal  communications  are  not  protected  by  Section  605  of  the  Act. 


Community  Television  Antennas— Jurisdiction  of  State  Commissions 
(Application  of  Bennett,  7  R.R.  2054  (Wis.Pub.Serv.Comm.,  1951); 
Opinion  of  the  Attorney  General  of  Utah,  7  R.R.  2070  (1951)). 

Community  television  antennas  raise  many  problems,  which  are 
just  commencing  to  trouble  regulatory  agencies.^  The  first  two  rulings 
on  the  jurisdiction  of  a  state  public  service  commission  over  such  an 
activity  are  directly  opposed.  In  the  Bennett  case  the  Wisconsin  Public 
Service  Commission  held  that  it  had  no  jurisdiction  over  a  proposed 
project  which  would  intercept  television  signals  from  stations  in  Minne¬ 
sota  and  relay  them  to  subscribers  by  coaxial  cable.  The  reason 
assigned  was  that  Congress  had  so  completely  occupied  the  field  of 
television  regulation  as  to  preclude  any  parallel  state  jurisdiction. 
Reliance  was  placed  on  the  Court  of  Appeals’  decision  in  Allen  B.  Du¬ 
Mont  Laboratories  v.  Carroll,  184  F.  (M)  153  (C.A.  3d,  1950).  How¬ 
ever,  that  aspect  of  the  holding  in  the  DuMont  case  has  been  strongly 
criticized.^  The  Commission  also  expressed  some  doubt  as  to  whether 
the  project  was  a  “public  utility”  within  the  meaning  of  the  governing 
statutes.  The  Attorney  General  of  Utah,  on  the  other  hand,  held  that  a 
community  television  antenna  comes  within  the  jurisdiction  of  the  Utah 
Commission  even  though  television  was  unknown  at  the  time  the  ap- 


’  See  p.  67,  supra. 

*  See  also  p.  92,  infra. 

*  See  pp.  69-70,  supra. 
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plicable  statutes  were  enacted.  The  constitutional  argument  was  not 
considered. 

Contracts— Radio  Writers— Morals  Clause  (Arbitration  between 
Radio  Writers  Guild  and  Columbia  Broadcasting  System/  L-7847/ 
NY-L-2 11-51  (American  Arbitration  Assn.,  Voluntary  Labor  Arbitra¬ 
tion  Tribunal,  August,  1951)). 

The  question  in  this  case  was  whether  there  was  a  conflict  between 
the  1947  Radio  Writers  Guild-Network  Minimum  Basic  Agreement  and 
the  so-called  Morals  Clause,  which  was  introduced  as  a  requirement  in 
each  radio  writer’s  contract  by  CBS  subsequent  to  the  time  the  Agree¬ 
ment  was  negotiated.  The  Morals  Clause  permits  CBS  to  terminate  an 
agreement  with  an  artist  if  the  “artist  at  any  time  shall  commit  any  act 
or  thing  involving  moral  turpitude  ...  or  which  might  tend  to  insult  or 
offend  the  community  or  any  organized  group  thereof,  or  which  might 
tend  to  reflect  unfavorably  upon  CBS,  the  sponsors  or  their  advertising 
agencies  or  injure  the  success  of  the  programs.”  The  majority  of  the 
arbitrators  (Lewis  Gannett  and  Harold  Taylor)  held  the  Morals  Clause 
to  be  repugnant  to  the  Agreement.  Section  2A  of  the  Agreement  pro¬ 
vides  that  (iBS  will  not  contract  “on  terms  and  conditions  less  favorable 
than  those  elsewhere  set  forth  in  the  Agreement.”  By  paragraph  9A  “It 
is  mutually  recognized  that  a  writer  is  a  creative,  professional  employee.” 
The  majority  opinion  took  this  as  imposing  an  obligation  on  CBS  to 
respect  the  rights  of  “creative  artists,”  i.e.  the  right  to  tell  “the  truth,  or 
some  aspect  of  the  truth,  as  he  sees  it,  about  the  life  going  on  around 
him,  whether  in  the  medium  of  the  novel,  poetry,  drama,  a  libretto  for 
opera,  or  in  the  new  art  forms  being  developed  by  radio  and  television.” 
A  writer  can  hardly  avoid  tending  to  offend  some  segment  of  the  com¬ 
munity  by  what  he  creates  or  by  his  “other  acts.”  The  Company  may 
accept  or  reject  material  as  it  sees  fit  but  insertion  of  a  Morals  Clause  in 
contracts  “creates  a  situation  less  favorable  to  the  writer  than  the  original 
agreement,”  since  it  assumes  “a  control  over  everything  a  creative  writer 
may  write,  say  or  do,  even  apart  from  the  scripts  he  produces  for  the 
Company.” 

Arbitrator  Albert  M.  Gilbert  dissented  strongly.  He  could  find  no 
inconsistency  between  the  Morals  Clause  and  any  specific  term  or 
condition  of  the  Agreement.  The  Agreement  says  nothing  as  to  causes 
or  reasons  for  discharge.  Paragraph  9A  is  merely  descriptive  of  the 
persons  covered  by  the  Agreement.  The  balance  of  9A  outlines  the 
duties  and  obligations  of  the  writer  to  maintain  and  improve  the  pro¬ 
fessional  quality  of  his  work,  to  make  his  work  original,  creative,  and 
helpful,  to  meet  deadlines,  to  aid  in  making  cuts  and  revisions,  etc.,  and 
places  no  specific  obligations  on  the  Company.  The  Morals  Clause  is 
not  a  new  factor.  Morals  Clauses  have  been  used  for  years. 
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Contracts— Use  of  Motion  Pictures  on  Television  (Rogers  v.  Republic 
Productions/  Inc.,  7  R.R.  2072  (S.D.Colif.,  1951)). 

This  litigation  involved  the  right  of  Republic  Productions  to  release 
certain  Roy  Rogers  pictures  for  use  on  television.  Rogers  had  reserved 
the  right  to  control  the  use  of  his  name,  voice,  or  likeness  in  connection 
with  any  kind  of  commercial  advertising  except  advertisements  for  the 
films  themselves.  The  court  held  that  the  pictures  could  not  be  shown 
on  television  except  for  that  limited  purpose,  and  that  use  even  on  a 
sustaining  program  would  be  a  commercial  use  within  the  meaning  of 
the  contract. 

Evidence— Privilege— Disclosure  of  Source  of  News  (Rosenberg  v. 
Carroll,  In  re  Lyons,  99  F.Supp.  629  (S.D.N.Y.,  1951)). 

In  this  case  the  accused  atomic  spy,  Ethel  Rosenberg,  sought  to 
compel  columnist  Leonard  Lyons  to  divulge  the  source  of  certain  infor¬ 
mation.  The  court  held  that  there  was  no  privilege  as  to  a  reporter’s 
sources  of  information,  but  since  the  questions  were  not  material  or 
relevant  to  the  proceeding  I^yons  was  not  required  to  answer.® 

Freedom  of  the  Press— Right  to  Broadcast  Proceedings  of  Public 
Body  (Asbury  Park  Press,  Inc.,  v.  City  of  Asbury  Park,  7  R.R.  2062 
(N.J.Super.Ct.,  1951)). 

The  licensee  of  a  radio  station  in  Asbury  Park,  New  Jersey,  and  a 
taxpayer  and  citizen  joined  in  bringing  this  action  to  compel  the  city 
counsel  to  permit  broadcasting  of  a  public  hearing  to  be  held  on  a 
proposed  local  sales  tax.  The  court  in  an  oral  opinion  held  that  radio 
was  included  within  the  constitutional  guarantee  of  a  free  press  and  that 
radio  could  not  be  arbitrarily  excluded  from  coverage  of  a  public  hearing 
of  this  sort  where  expeditious  procedure  and  the  maintenance  of  proper 
decorum  would  not  be  interfered  with.  The  court  further  found  that 
a  citizen  had  the  right  to  maintain  an  action  to  protect  his  right  to  hear 
such  a  broadcast. 

Hearings— Special  Service  Authorizations  (American  Broadcasting 
Co.,  Inc.,  V.  F.C.C.,  191  F.(2d)  492  (App.D.C.,  1951)). 

Tliis  case  involved  a  complicated  factual  situation,  going  back  a  full 
ten  years,  having  to  do  with  the  use  of  the  clear  channel  770  kc.  This 
channel  is  assigned  to  WJZ,  New  York  City,  but  because  of  complications 
arising  out  of  NARBA  and  the  clear  channel  hearing,  KOB,  Albuquerque, 
has  been  using  the  channel  under  special  service  authorization  since  1941. 


’  See  Protection  of  Radio  Newsmen’s  Sources  of  Information,  10  F.C.Bar  J. 

212. 
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WJZ  had  protested  this  interference  with  its  secondary  service  area  from 
time  to  time  and  finally  appealed  from  two  extensions  of  KOB’s  special 
service  authorization.  The  court  held,  preliminarily,  that  the  Commission 
had  power  to  grant  a  special  service  authorization,  and  that  an  SSA  was 
in  a  proper  case  a  reasonable  means  for  implementing  the  purposes  of 
the  Act.  The  question  was,  however,  whether  procedural  rights  of  WJZ 
had  been  violated  by  the  interminable  extensions  of  KOB’s  SSA  without 
hearing,  i.e.,  whether  WJZ’s  license  had  been  modified  without  a  hear¬ 
ing  in  violation  of  Section  312(b)  of  the  Act  and  the  KOA  decision.® 
The  court  brushed  aside  the  suggestion  that  KOA  could  be  distinguished 
because  a  treaty  (NARBA)  was  involved.  The  hearing  requirements  of 
Section  312(b)  apply  to  modifications  resulting  from  a  treaty.  Section 
312(b),  however,  and  the  KOA  decision,  require  only  that  a  reasonable 
opportunity  to  be  heard  be  afforded.  The  same  type  of  hearing  is  not 
required  in  every  kind  of  proceeding.  "To  require  a  full-dress  hearing 
for  the  issuance  of  a  temporary,  short-term,  emergency  license  would 
be  in  effect  to  negate  the  power  of  the  Commission  to  deal  with  a  large 
variety  of  exigent  situations.”  If  the  original  issuance  of  the  SSA  in 
1941  had  been  challenged  it  might  well  have  been  upheld.  But  “there 
comes  a  point  when  what  has  been  designated  a  ‘temporary  measure’ 
lasts  for  so  long,  and  shows  so  little  sign  of  being  terminated  in  the 
foreseeable  future,  that  to  continue  to  categorize  it  as  ‘temporary’  is  to 
ignore  the  realities  of  the  situation.”  The  pendency  of  the  clear  channel 
proceedings  is  no  excuse  for  maintaining  the  status  quo  indefinitely  and 
in  effect  semi-permanently.  The  court  could  not  direct  the  Commission 
as  to  what  action  it  should  take,  but  it  could  compel  it  to  take  some 
(action.  The  Commission  had  a  duty  to  study  other  possibilities  for 
action  in  the  case. 

The  court’s  decision  has  a  bearing  on  two  other  situations  in  which 
SSA’s  have  been  granted,  respectively,  to  WNYC,  New  York  City,  and 
KFAR,  Fairbanks,  Alaska.  Extensions  of  these  SSA’s  have  been  granted 
pending  further  study  of  the  effect  of  the  decision."^  WNYC,  in  a  state¬ 
ment  submitted  to  the  Commission,  has  conceded  that  the  dominant 
station  on  its  channel  (WCCO)  is  entitled  to  a  hearing  if  it  desires  one, 
but  contends  that  there  is  no  reason  to  keep  WNYC  off  the  air  at  night 
pending  such  a  hearing.®  KFAR  contends  that  the  WJZ-KOB  case  is 
inapplicable  to  its  situation,  since  its  operation  on  the  clear  channel  660 
kc.  does  not  cause  objectionable  interference  to  the  dominant  station, 
WNBC,  New  York,  3,200  miles  from  Fairbanks;  WNBC  has  not  objected 
to  KFAR’s  operation  on  660  kc.  or  requested  a  hearing,  and  there  is  a 
need  for  KFAR’s  clear  channel  service. 

•F.C.C.  V.  N.B.C.,  319  U.S.  239  (1943). 

"Public  Notices  67638  (August  31,  1951),  70697  (November  30,  1951). 

*  WNYC  has  operated  imtil  10  p.m.  under  SSA  since  1943. 
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Labor  Relations— Bargaining  Unit  (In  the  Matter  of  Emil  Denemark 
Inc.,  96  N.L.R.B.,  No.  159  (October  30,  1951)). 

The  Employer  herein  is  the  licensee  of  WEDC,  an  independent 
Chicago  station.  It  broadcasts  both  English  and  foreign-language  pro¬ 
grams.  The  AFRA  local  sought  a  unit  of  actors,  singers,  and  announcers 
performing  on  the  English-language  programs.  The  Employer  asserted 
that  only  a  unit  including  all  announcer-employees  would  be  proper. 
The  Board  agreed.  All  the  announcers  performed  substantially  the 
same  functions  and  were  under  the  same  immediate  supervision.  While 
there  were  certain  minor  variations  in  their  duties  and  methods  of  com¬ 
pensation,  they  were  essentially  a  homogeneous  group  with  a  substantial 
community  of  interest  in  employment  conditions  at  the  station.  The 
“bargaining  pattern”  in  the  Chicago  area  of  executing  contracts  only 
with  respect  to  artists  who  perform  on  English-language  programs  is 
not,  under  Section  9(c)(5)  of  the  National  Labor  Relations  Act  as 
amended,  a  basis  for  finding  such  a  unit  appropriate.  Time  brokers, 
however,  who  purchase  time  and  resell  it  to  sponsors,  preparing  the 
programs  themselves  and  hiring  the  talent,  are  not  employees  but  inde¬ 
pendent  contractors,  except  as  to  announcements  which  the  station  pays 
them  to  make,  and  this  employment  does  not  give  them  a  suflBcient 
interest  in  employment  conditions  to  make  them  eligible  to  vote. 

Labor  Relations— Bargaining  Unit— Sound  Effect  Technicians  (In  the 
Matter  of  American  Broadcasting  Co.,  Inc.,  97  N.L.R.B.,  No.  4 
(November,  1951)). 

lATSE  in  this  case  sought  a  unit  of  sound  efiFect  technicians  and 
apprentices  employed  in  ABC’s  New  York  City  operations.  The  sound 
effect  technicians  had  been  represented  by  NABET  as  a  separate  bar¬ 
gaining  unit,  but  NABET  contended  that  the  unit  should  be  merged 
into  the  existing  nation-wide  unit  of  engineering  employees  represented 
by  it,  or  a  new  nation-wide  group  of  sound  efiFect  employees  set  up. 
TTie  Board  rejected  NABETs  arguments,  finding  that  there  was  no 
community  of  interest  between  sound  efiFect  technicians  and  engineering 
employees  and  no  basis  for  a  nation-wide  unit  since  ABC  employs 
sound  efiFect  technicians  only  in  New  York. 

Labor  Relations— Bargaining  Unit— Television  Film  Actors  (In  the 
Matter  of  American  Broadcasting  Co.,  et  al.,  96  N.L.R.B.,  No.  114 
(October  17,  1951)). 

The  question  in  this  proceeding  was  whether  talent  employed  by 
CBS®  in  making  motion  pictures  destined  for  initial  release  on  television 


*  While  the  four  television  networks  were  parties  to  the  proceeding,  CBS  is  the 
only  one  presently  making  films  for  television. 
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should  be  included  in  the  general  TVA  unit  or  in  a  separate  unit.^® 
The  Board  found  that,  while  production  techniques  used  by  CBS  in 
making  films  for  television  are  practically  indistinguishable  from  those 
used  by  all  other  motion  picture  producers,  they  are  not  too  different, 
as  far  as  actors  are  concerned,  from  those  used  in  producing  live  tele¬ 
casts.  Nevertheless,  there  is  considerable  difference  between  the  pay 
and  other  working  conditions  for  television  talent  and  those  which 
exist  for  CBS’s  motion  picture  employees;  pay  scales  and  employment 
standards  follow  Hollywood  standards  closely,  and  do  not  coincide 
with  television  standards  generally.  The  Board  found  that  “CBS  motion 
picture  actors  have  conditions  of  employment  like  those  of  all  other 
motion  picture  actors;  conditions  completely  different  from  those  of  the 
talent  in  [the  TVA]  unit.”  Because  of  this  and  because  of  the  history 
of  bargaining  for  motion  picture  actors  in  separate  units,  separate  units 
were  ordered.  All  employees  in  the  unit  who  had  had  two  or  more 
days  of  employment  during  the  nine  months  immediately  preceding  the 
decision  were  eligible  to  vote. 

Abe  Murdock,  Member,  dissented  as  to  the  unit  of  live  talent  per¬ 
formers,  on  the  ground  that  80  per  cent  of  these  people  were  employed 
directly  by  advertising  agencies,  sponsors,  or  independent  producers  and 
were  not  employed  by  the  networks.  His  position  was  diat  TVA  had 
no  authority  to  bargain  with  the  networks  as  to  talent  not  employed  by 
the  networks. 

Labor  Relations— Bargaining  Unit— Television  Lighting  Employees 
(In  the  Matter  of  National  Broadcasting  Co.,  Inc.,  95  N.L.R.B.,  No. 
181  (August  28,  1951)). 

The  Board  in  a  previous  decision  (11  F.C.Bar  ].  101)  had  held 
that  NBC  “stage  electricians”  were  to  be  included  in  an  lATSE  unit, 
but  that  lighting  engineers,  who  spent  less  than  50  per  cent  of  their  time 
in  lighting  duties,  belonged  in  a  NABET  technical  unit.  lATSE, 
NABET,  and  NBC  filed  a  joint  petition  requesting  the  Board  to  clarify 
its  unit  description  by  indicating  whether  the  classification  “stage  elec¬ 
tricians”  was  to  be  limited  to  employees  bearing  that  title  on  the  NBC' 
payroll  or  whether  all  NBC  employees  who  spend  more  than  50  per 
cent  of  their  time  in  handling  and  placing  of  television  lights  should  be 
included  in  the  unit.  The  Board  regarded  the  question  as  somewhat 
hypothetical  in  the  light  of  the  record  in  the  proceeding  but  held  that 
if  an  engineer  should  choose  to  take  on  lighting  duties  as  his  main  oper¬ 
ation,  “he  thereby  forsakes  his  special  field  and  assumes  the  character 
of  a  stage  electrician”  and  would  belong  in  the  lATSE  unit.  The  Board 

"CBS  was  neutral,  but  the  Screen  Actors  Guild,  intervenor,  argued  for  a 
separate  unit.  Extras  were  not  involved  as  TVA  disclaimed  any  interest  in  them  and 
everyone  else  opposed  their  inclusion. 
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made  it  clear  that  in  its  opinion  any  such  procedure  would  be  a  come¬ 
down,  since  it  emphasized  the  greater  training  required  of  engineers. 

Labor  Relations— Bargaining  Unit— Television  Program  Department 
(In  the  Matter  of  Hearst  Radio,  Inc.,  96  N.L.R.B.,  No.  136  (October 
20,  1951)). 

The  Board  held  in  this  case  that  producers  and  program  directors, 
the  film  editor,  and  the  stage  manager  at  WBAL-TV  are  supervisors 
within  the  meaning  of  the  Act.  The  petitioning  IBEW  local  had  sought 
a  unit  including  tnese  individuals  and  the  two  floor  directors  and  as¬ 
sistant  film  editor.  The  Board,  however,  held  that  a  splinter  unit  con¬ 
sisting  of  only  these  three  people  would  be  inappropriate.  The  entire 
program  department  operated  as  an  integrated  unit  in  the  production 
of  television  shows  and  there  were  other  non-performing  employees  in 
the  department  engaged  in  similar  or  relateci  duties  under  the  same 
immediate  or  over-all  supervision,  such  as  the  stagehand,  artists,  con¬ 
tinuity  writer,  traffic  clerk,  and  “clericals.”  The  non-performing  em¬ 
ployees  in  the  program  or  production  department  of  a  television  station 
constitute  an  identifiable  and  cohesive  group,  and  the  unit  proposed 
was  an  arbitrary  segment  of  it.  Since  the  union  had  not  made  a  show¬ 
ing  of  interest  in  the  larger  group  the  petition  was  dismissed. 

Labor  Relations— Independent  Contractors— Bargaining  Unit  (In  the 
Matter  of  Colgate  Palmolive  Peet  Co.,  96  N.L.R.B.,  No.  41  (Sep¬ 
tember  25,  1951)). 

The  labor  union  in  this  case  ( Gremio  de  Prensa,  Radio  y  Teatro  de 
Puerto  Rico)  sought  a  unit  of  actors,  actresses,  and  narrators  employed 
by  Colgate  on  four  Puerto  Rico  programs.  The  employer  contended 
that  the  individuals  were  independent  contractors  and  not  employees. 
The  Board  rejected  this  contention,  both  as  to  employees  on  the  regular 
payroll  and  as  to  “nonfixed  actors”  who  were  paid  only  for  the  times 
they  actually  appeared.  The  actors  were  subject  to  the  immediate 
direction  of  the  employer’s  program  direetor  and  the  radio  station  had 
no  control  o\er  them.  The  contention  that  the  actors,  actresses,  and 
narrators  were  professional  employees  was  also  rejected.  While  “cer¬ 
tain  talent”  was  of  course  required,  there  was  no  showing  that  any  of 
the  individuals  had  received  specialized  training  and  their  work  was 
jjenerally  of  a  routine  nature.  Sound-effects  men,  a  disk  jockey,  and 
the  “nonfixed  actors”  were  included  in  the  unit  with  the  regular  actors 
and  actresses.  Any  employee  who  had  had  two  days  or  sixteen  hours 
of  employment  during  tne  year  preceding  the  decision  was  held  eligible 
to  vote.*^ 


”  The  Board  said  that  a  single  day’s  employment  was  “too  casual  to  establish 
the  collective  bargaining  interest  of  a  prospective  voter”  but  apparently  had  no  diflB- 
culty  in  finding  two  days  sufficient. 
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Landlord  and  Tenant-Right  to  Maintain  Television  Aerial  (5411 
Realty  Corp.  v.  Morse,  N.Y.Sup.Ct.,  Special  Term,  December  12, 
1951). 

In  this  case  the  landlord  sued  to  enjoin  tenants  from  maintaining 
television  aerials  on  the  roof  of  an  apartment  house.  The  aerials  had 
been  erected  without  obtaining  consent  of  the  landlord,  so  their  erec¬ 
tion  and  maintenance  constituted  a  “squatting”,  and  even  if  consent  had 
been  given  it  would  have  constituted  at  most  a  license  revocable  at  will. 
It  was  argued,  however,  that  the  Rent  and  Eviction  Regulation  of  the 
Temporary  State  Housing  Rent  Commission  gave  the  tenants  a  right 
to  maintain  the  aerials.  The  regulation  provides  that  the  landlord  shall 
provide  “the  same  essential  services  ...  as  were  provided  on  March  1, 
1950.”  All  but  one  of  the  defendants  had  erected  their  aerials  prior  to 
March  1,  1950.  The  State  Rent  Administrator  had  held  under  similar 
circumstances  that  a  landlord  could  not  compel  a  tenant  to  remove  an 
aerial  erected  prior  to  March  1.  The  court  rejected  the  contention. 
The  landlord  could  not  be  deprived  of  his  pre-existing  right  to  compel 
removal  of  the  aerial,  since  that  would  “compel  changes  in  established 
rental  practices”  contraiy  to  the  statute.  Furthermore,  use  of  the  roof 
is  not  an  essential  service  or  one  vital  to  the  “health,  safety,  and  gen¬ 
eral  welfare”  which  the  statute  was  designed  to  protect.  It  is  not  a 
service  at  all.  The  landlord’s  property  rights  cannot  be  taken  for  a  mere 

convenience.' 2 

Licenses— Denial  of  License  (Independent  Broadcasting  Co.  v.  F.C.C., 
193  F.  (2d)  900,  7  R.R.  2066  (App.D.C.,  1951)). 

This  case  arose  out  of  denial  of  a  license  to  a  station  on  the  basis 
of  facts  coming  to  the  attention  of  the  Commission  after  the  construc¬ 
tion  permit  had  been  issued.  It  was  argued  that  this  was  a  divestiture 
of  the  construction  permit  which  could  be  accomplished  only  by  revoca¬ 
tion  proceedings  under  Section  312(a)  of  the  Communications  Act  and 
Section  9(b)  of  the  Administrative  Procedure  Act.  The  court  rejected 
this  contention.  The  party  was  not  divested  of  its  construction  permit, 
which  it  had  exercised.  Section  312(a)  has  to  do  only  with  revocation 
of  licenses  and  Section  319(b)  authorizes  denial  of  a  license  under  a 
situation  such  as  was  presented  here.  The  Commission  was  not  re¬ 
quired  to  permit  a  transfer  of  stock  in  the  permittee  corporation  to  avoid 
the  consequences  of  an  adverse  finding  as  to  the  qualifications  of  the 
controlling  stockholder. 

Literary  Property— Contracts  (Kurlan  v.  Columbia  Broadcasting  Sys¬ 
tem,  Inc.,  105  A.C.A.  460,-P.  (2d)-(Cal.App.  1951)). 

PlaintiflF  brought  suit  based  upon  the  alleged  use  1^  defendants 
of  an  idea  for  a  radio  program  submitted  by  plaintiff.  The  complaint 


“  See  10  F.C.Bar  J.  201. 
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stated  claims  upon  an  express  contract  to  pay  plaintiff  the  reasonable 
value  of  his  radio  program  idea  and  format,  upon  an  implied  contract 
to  the  same  effect,  upon  an  implied  contract  based  upon  trade  customs, 
practices,  and  usages  of  the  radio  industry,  and  for  plagiarism.  The 
trial  court,  after  comparing  scripts  and  transcriptions  of  the  two  pro¬ 
grams,  sustained  defendants’  demurrer  without  leave  to  amend,  holding 
that  as  a  matter  of  law  there  was  no  novelty  in  plaintiff’s  production 
and  there  were  insufficient  facts  appearing  from  a  comparison  of  the 
two  programs  to  support  a  finding  that  any  substantial  similarity  existed 
between  them  as  to  legally  protectible  material  or  a  finding  of  copying. 
The  district  court  of  appeals  reversed  this. 

Plaintiff’s  program  was  built  around  the  characters  in  the  stories, 
play,  and  motion  picture  “My  Sister  Eileen.”  Defendants’  program  was 
called  “My  Friend  Irma.”  Both  programs  involved  two  girls,  one  ca¬ 
pable  ana  sophisticated,  the  other  “scatterbrained,  impulsive,  naive, 
completely  thoughtless,  and  oblivious  to  the  consequences  of  most  of 
her  acts”;  in  each  program  the  “dumb”  girl  would  involve  the  other  in 
embarrassing  situations  which  would  eventually  turn  out  to  the  benefit 
of  all  in  improbable  and  unexpected  ways.  There  were  other  simi¬ 
larities  between  the  two  productions. 

The  appellate  court  held  that  the  cause  of  action  on  express  con¬ 
tract  was  sufficient  as  a  matter  of  pleading.  The  agreement  would  not 
be  construed,  at  least  without  hearing  the  evidence,  as  one  to  pay  for 
plaintiff’s  program  only  if  defendants  made  use  of  material  in  which 
plaintiff  had  a  protectible  property  right.  It  was  alleged  that  defend¬ 
ants  used  and  copied  plaintiff’s  program  and  under  these  circumstances 
there  could  not  be  found  in  the  alleged  agreement  an  implied  condition 
that  if  defendants  used  plaintiff’s  production  they  were  to  pay  nothing 
for  it  unless  they  made  use  of  material  that  was  protectible. 

On  the  other  causes  of  action,  the  court  held  that  want  of  novelty 
and  similarity  was  not  so  conclusively  shown  that  the  case  could  not 
go  to  the  jury.  While  there  is  no  legally  protectible  property  right  in 
ideas  alone  apart  from  their  expression,  and  while  there  is  nothing  new 
about  the  idea  of  a  “dumb”  girl  getting  an  intelligent  one  into  scrapes, 
“it  is  also  true  that  the  essence  of  art  is  expression  of  these  commonplace 
ideas  in  ways  that  are  unique  with  the  artist,  be  he  writer,  painter, 
musician,  or  other.  It  is  this  novelty  of  expression,  this  product  of  the 
creative  mind,  this  embellishment  of  skeleton  ‘ideas,’  that  gives  rise  to 
a  legally  protectible  interest.”  The  evidence  within  the  issues  in  this 
case  might  establish  that  plaintiff  had  done  more  than  use  the  old, 
generalized  theme— that  he  had  given  it  a  more  specific  nature,  added  a 
new  radio  technique,  reduced  it  to  concrete  form,  and,  in  addition,  pre¬ 
sented  characters  with  personalities  so  developed  that  they  were  clearly 
recognizable.  The  question  of  originality  was  not  one  of  law.  The 
same  was  true  of  the  issue  of  copying. 
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Political  Broadcasts— Equal  Opportunities  (Yates  v.  Associated 
Broadcasters,  Inc.,  Cal.Super.Ct.,  November  2,  1951).* 

Oleta  O’Connor  Yates  was  a  candidate  for  supervisor  in  a  non¬ 
partisan  election  in  San  Francisco.  A  committee  purporting  to  act  on 
her  behalf  applied  to  defendant  broadcaster  for  time  in  which  to  present 
a  fifteen-minute  dramatic  sketch  supporting  her  candidacy.  An  appli¬ 
cation  or  proposed  agreement  was  signed  by  a  member  of  the  com- 
mittee^^  and  according  to  its  terms  was  submitted  to  the  station  for 
approval,  but  it  was  not  approved  but  was  rejected  shortly  before  the 
time  set  for  the  program.  At  the  time  Mrs.  Yates  was  in  the  Los 
Angeles  County  Jail  subject  to  a  federal  charge  under  the  Smith  Act. 
It  was  admitted  in  the  script,  which  was  prepared  in  part  by  her,  that 
she  was  a  communist.  It  was  stipulated  that  broadcasts  had  previously 
been  made  over  the  station  on  behalf  of  other  candidates  for  supervisor 
in  the  same  election.  The  defendant  conceded  that  if  Mrs.  Yates  her¬ 
self  were  to  make  the  broadcast,  she  would  be  entitled  to  equal  oppor¬ 
tunity.  The  court  on  application  for  temporary  restraining  order,  ^ter 
hearing  considerable  argument  and  some  testimony,  held  that  a  prima 
facie  showing  had  been  made  that  there  had  been  a  denial  of  the  use 
of  the  station’s  facilities  to  Mrs.  Yates  or  duly  authorized  people  speak¬ 
ing  in  her  behalf.  The  court  said  that  the  station  could  not  censor  the 
broadcast  and  would  not  be  liable  for  damages  for  libel.  !■*  If  the  script 
happened  to  be  communist  propaganda,  that  was  not  the  fault  of  the 
station,  and  the  court  had  no  alternative  but  to  order  the  station  to 
furnish  equal  facilities. 

A  question  was  also  raised  as  to  whether  the  station  was  required 
to  broadcast  a  dramatization  on  a  political  broadcast.  It  had  been 
station  policy  not  to  accept  dramatizations.  The  court  thought  that  the 
statute  might  mean  that  equal  opportunity  means  the  right  to  make 
a  speech  where  a  speech  has  been  made,  the  right  to  make  a  dramatiza¬ 
tion  where  a  dramatization  had  been  made,  but  said  that  in  the  par¬ 
ticular  case  the  script  was  being  broadcast  on  behalf  of  the  candidate 
and  had  been  partially  prepared  by  her  and  he  would  permit  it  to  be 
broadcast  without  estabhshing  a  precedent. 

•  Facts  from  transcript  of  argument  on  application  for  temporary  restraining 

order. 

‘*It  appeared  from  the  testimony  that  the  committee  consisted  of  Mrs.  Yates’ 
husband  and  one  other  person. 

“This  was  dictum  and  of  questionable  validity  in  the  light  of  the  Felix  case 
(see  11  F.C.Bar  J.  209).  The  court  did  not  mention  the  decision  of  the  Court  of 
Appeals  in  that  case,  although  the  district  court  decision,  which  had  been  reversed, 
was  quoted  by  counsel. 


T 
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Public  Records— Right  to  Inspect  and  Publish  (McCoy  v.  Providence 
Journal  Co.,  190  F.  (2d)  760  (C.A.  1st,  1951)),  Cert.  Den.  342  U.S. 
894  (1951). 

Radio  stations  have  had  trouble  with  local  ofiBcials  who  refuse  them 
access  to  official  records. The  decision  in  the  instant  case,  while  it 
involved  a  newspaper,  is  equally  pertinent  to  radio  or  television  broad¬ 
casters.  The  action  was  brought  by  the  Providence  Journal  Company 
to  compel  local  officials  of  Pawtucket,  Rhode  Island,  to  grant  them 
access  to  tax  abatement  records.  The  defendants  had  consistently  and 
willfully  denied  the  newspaper  access  to  such  records,  at  first  without 
statutory  authority  and  later  under  color  of  city  ordinances,  although  it 
had  granted  access  to  a  Pawtucket  paper.  The  controlling  issue  in  the 
case  whether  plaintiffs  had  a  right  to  inspect  and  publish  such  records. 
If  they  did,  then  the  discriminatory  action  of  the  city  oflBcials  was  a 
denial  of  equal  protection  of  the  laws  and  a  violation  of  the  federal 
civil  rights  statutes,  as  to  which  the  federal  court  had  jurisdiction  to 
grant  redress.  The  court  held  that  under  the  common  law  rule,  ap¬ 
plicable  in  Rhode  Island,  there  was  a  right  in  plaintiffs  to  inspect  the 
records.  It  was  not  disputed  that  if  plaintiffs  had  the  right  of  inspec¬ 
tion,  they  also  had  the  right  of  publication. 

Telegraph  Companies— Gambling  Laws  (State  of  New  Jersey  v. 
Western  Union  Telegraph  Co.  (New  Jersey  County  Court,  Cumber¬ 
land  County,  October,  1951)). 

Western  Union  was  convicted  on  an  indictment  charging  it  and  its 
local  manager  with  maintaining  a  disorderly  house,  in  that  they  main¬ 
tained  “a  place  where  people  did  bet  upon  horse  racing.”  The  court 
(  Judge  David  L.  Horuvitz)  in  his  charge  to  the  jury  ruled  that  the 
concept  of  maintaining  a  disorderly  house  embraced  a  case  where  the 
conduct  involved  was  the  permitting  of  bookmaking,  gambling,  or 
wagering,  even  though  there  was  no  disturbance  of  peace  and  quiet. 
The  court  further  said: 

“Unlicensed  Rambling  has  been  declared  unlawful  by  statute  in  this  State. 
N.J.S.A.  2:57-1  provides:  ‘All  wagers,  bets  or  stakes  made  to  depend  upon 
any  race  or  game,  or  upon  any  gaming  by  lot  or  chance,  or  upon  any  lot, 
chance,  casualty,  or  unknown  or  contingent  event,  shall  be  unlawful.’  There¬ 
fore,  it  is  the  duty  of  the  State  and  it  is  within  the  scope  of  its  police  power 
to  suppress  it.  It  could  never  have  been  contemplated  by  the  framers  of 
the  Federal  Constitution  that  the  hands  of  the  State  were  to  be  tied  so  that 
they  could  not  protect  themselves  from  such  vices  if  one  of  the  participants 
chanced  to  use  an  interstate  vehicle  of  commerce  for  carrying  on  such  busi¬ 
ness.  That  betting,  bookmaking,  or  gambling  on  particular  horses  in  particular 


"  See  10  F.C.Bar  J.  120. 
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races  may  have  been  received  and  transmitted  via  telegraph  does  not  lessen 
the  offense.  It  is  for  you  to  determine,  however,  whether  the  telegraphic 
messages  of  about  nine  thousand  in  number  introduced  by  the  State  in  this 
case  involve  gambling  transactions,  that  is,  betting,  bookmaking,  or  gambling, 
or  whether  they  involve  telegraphic  messages  unrelated  to  gambling  trans¬ 
actions  sent  in  the  normal  course  of  business.  If  such  messages  are  in  the 
latter  category,  they  do  not  offend  against  the  criminal  laws  of  this  State. 
I  charge  you  that  it  is  not  for  you  to  decide  whether  the  Federal  Communi¬ 
cations  Commission  gives  the  Western  Union  the  right  to  send  messages  in 
violation  of  the  State  law.  It  does  not,  and  it  is  not  within  your  province 
to  decide  this.  The  license  given  to  the  corporation  defendant  by  the  Federal 
Communications  Commission  to  send  telegrams  in  interstate  commerce,  that 
is,  between  states,  does  not  free  the  Western  Union  from  the  operation  of 
the  New  Jersey  laws  relating  to  crime.  This  corporation,  by  reason  of  the 
license  granted  to  it  by  the  Federal  Communications  Commission,  cannot 
throw  a  cloak  of  immunity  over  its  actions  if,  in  fact,  they  are  violative  of 
the  laws  of  the  State  of  New  Jersey.  Although  it  must  serve  all  legitimate 
customers  without  discrimination,  it  is  not  required  by  its  license  to  serve 
those  using  its  facilities  for  illegal  purposes.  I  charge  you  these  as  a  matter 
of  law.  .  . 

Telephone  Companies— Foreign  Attachments  (Southwestern  Bell 
Telephone  Co.  v.  Dialite  Dial  Co.,  W.D.Okla.,  November  21,  1951). 

The  telephone  company  in  this  case  sought  a  declaratory  judgment 
and  injunction  against  sale  of  certain  dial  attachments,  the  nature  and 
function  of  which  are  not  explained  in  the  court’s  opinion.  Defendant 
counterclaimed  under  the  anti-trust  laws.  The  court  found  that  the 
“foreign  attachment”  provisions  of  the  telephone  company’s  tarifiF^®  were 
necessary,  reasonable,  and  in  the  public  interest,  inasmuch  as  use  of  the 
device  in  question  might  interfere  with  operation  of  the  dial,  cause 
damage  to  the  telephone  instrument,  cause  confusion  as  to  the  origin 
of  toll  calls,  etc.  Joint  action  of  the  Bell  Companies  and  A.T.  &  T.  in 
promulgating  such  tariflF  regulations  was  held  not  a  violation  of  the  anti¬ 
trust  laws. 

Telephone  Companies— Foreign  Attachment  Regulations  (Re 
Mohawk  Sales,  Inc.,  90  P.U.R.  (n.s.)  60  (Ind.  Pub.  Serv.  Comm., 
August  2,  1951)). 

The  distributors  of  “Tele-Magnet,”  a  telephone  answering  device, 
complained  of  the  refusal  of  Indiana  Bell  Telephone  to  permit  the  use 
of  the  device.  The  Public  Service  Commission  held  that  the  device 


““Customers  must  not  use  or  permit  to  be  used  any  circuit,  electrical  or 
mechanical  apparatus  or  device  in  connection  with  the  equipment  or  facilities 
furnished  by  the  Telephone  Company,  whether  by  physical,  inductive,  or  other 
means  except  as  provided  in  this  tariff  or  permit  the  attachment  of  any  advertising 
devices  except  upon  the  approval  of  the  Telephone  Company,” 
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manipulates  the  telephone  instrument  and  that  malfunctioning  of  the 
device  would  afiFect  operation  of  telephone  service.  If  the  Commission 
should  allow  such  devices  to  be  used,  contrary  to  the  rules  and  regula¬ 
tions  of  the  telephone  company,  “the  responsibility  for  service  would 
be  shared  by  others  who  are  not  under  the  Commission’s  jurisdiction.” 
However,  the  Commission  noted  that  “.  .  .  the  telephone  industry  and 
particularly  the  Bell  System  has  been  negligent  in  not  developing  a 
satisfactory  device  and  oflFering  to  the  public  this  added  service.^’ 

Television  in  Establishments  Licensed  to  Sell  Liquor  (Opinion  of  the 
Attorney  General  of  South  Dakota,  October  17,  1951). 

Section  5.0226  of  the  South  Dakota  Code  provides  that  “no  licensee 
[of  an  on-sale  liquor  establishment]  shall  allow  any  game  of  skill  or 
chance  or  dancing  or  athletic  contest,  or  other  form  of  amusement  or 
recreation  on  said  premises.”  The  Attorney  General  of  the  state  has 
concluded  “that  the  operation  of  television  sets  on  the  premises  would 

Erovide  a  form  of  amusement  and  recreation  which  may  not  lawfully 
e  allowed.” 

South  Dakota  has  no  television  stations. 
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Recent  Commission  Decisions 

Common  Carriers— Leased  Wires  (Florists'  Telegraph  Delivery  Asso¬ 
ciation,  Public  Notice  70819  (December  6,  1951)). 

The  Commission  in  a  letter  to  the  late  Louis  G.  Caldwell,  counsel 
for  the  Florists’  Telegraph  Delivery  Association,  indicated  that  a  plan 
for  leasing  of  telegraph  and  telephone  lines  to  handle  flower  orders 
might  involve  common  carrier  operations  within  the  meaning  of  Section 
3(n)  of  the  Act  if  messages  addressed  by  senders  to  recipients  of  flowers, 
whether  chosen  from  fixed  texts  or  prepared  by  the  sender,  were  handled 
as  a  part  of  the  flower  transaction.  The  result  would  be  otherwise  if  no 
messages  between  members  of  the  public  were  handled  and  the  opera¬ 
tion  of  the  leased  facilities  were  conducted  on  a  non-profit  basis  for  the 
purpose  of  transmitting  flower  market  news  and  information  regarding 
specific  orders  for  delivery  of  flowers.  It  was  understood  that  under  the 
proposed  plan  there  would  be  no  profit  to  the  Association  or  its  members 
from  the  operation  of  the  leased  facilities  and  that  the  charges  would 
be  so  fixed  that  the  aggregate  amount  collected  from  the  customers 
would  not  exceed  the  total  amount  paid  to  the  common  carriers. 

Practice  and  Procedure— Renewal  of  License— Effect  of  Death  of 
Principal  Stockholder  (KMPC,  The  Station  of  the  Stars,  Inc.,  7  R.R. 
788  (1951)). 

Applications  for  renewal  of  licenses  of  three  radio  stations  con¬ 
trolled  by  G.  A.  Richards  were  set  down  for  hearing  on  the  basis  of 
Various  charges  of  abuse  of  the  privileges  of  a  licensee.  After  con¬ 
siderable  preliminary  skirmishing,  hearings  were  commenced  before 
Chief  Hearing  Examiner  J.  Fred  Johnson,  Jr.  After  some  two  weeks 
the  hearings  were  terminated  by  Mr.  Johnson’s  death.  Thereafter  hear¬ 
ings  were  commenced  de  novo^  before  Hearing  Examiner  James  D. 
Cunningham.  They  continued  for  six  months,  during  which  time  a 
transcript  of  18,265  pages  was  built  up  and  1,200  exhibits  introduced. 
Before  an  initial  decision  had  been  rendered,  Mr.  Richards  died.  The 
hearing  examiner  thereupon  issued  a  brief  initial  decision,  not  passing 
on  any  of  the  issues  in  the  case  but  holding  that  the  case  had  become 
moot.  The  Commission,  with  very  little  discussion,  agreed  that  the 
issues  in  the  renewal  proceedings  had  been  rendered  moot  by  the  death 
of  Mr.  Richards,  since  the  only  subject  of  inquiry  was  the  qualifications 
of  the  licensees  while  under  Mr.  Richards’  personal  direction  or  con¬ 
trol.  Detailed  findings  and  conclusions  on  all  the  issues  of  the  case 


‘  See  11  F.C.Bar  J.  120. 


Journal  of  the  Federal  Communications  Bar  Association  89 


would  not  have  been  proper  since  these  issues  were  no  longer  material. 
The  Examiner  should,  however,  have  ruled  on  the  ultimate  issue  in  the 
case— whether  public  interest,  convenience,  and  necessity  would  be 
served  by  granting  renewal.  Dismissal,  as  such,  is  not  a  prerogative  of 
the  Examiner.  Since  the  Commission  was  able  to  determine  Ais  issue 
for  itself  it  granted  renewal.  Chairman  Coy  and  Commissioner  Hennock 
concurred.  Commissioner  Walker  dissented. 

Political  Broadcasts— Censorship  (WDSU  Broadcasting  Corp.,  7  R.R. 
769  (1951)). 

The  Commission  in  this  case  reaffirmed  its  famous  Port  Huron 
decision  by  the  same  4-1  vote.  Commissioners  Walker  and  Webster  again 
not  participating.  Commissioner  Jones  again  concurring  in  the  grant  of 
renewal  but  dissenting  from  the  decision.  At  the  same  time  the  Com¬ 
mission  renounced  its  policy  of  going  easy  on  broadcasters  who  act  in 
good  faith  because  of  the  uncertain  state  of  the  law.  Noting  that  Con¬ 
gress  had  done  nothing  to  clarify  the  law  since  the  Harness  Committee 
Hearings  more  than  three  years  ago,  and  that  none  of  the  judicial 
questions  involved  had  been  resolved  by  the  courts,  the  Commission 
held  that  there  was  no  longer  any  reason  to  defer  application  of  what 
it  believed  Section  315  of  the  Act  to  require  in  any  case  of  censorship 
of  political  broadcasts,  “and  hereafter  we  will  not  accept  the  plea  of 
doubt  and  uncertainty  in  the  state  of  the  law  as  a  reason  for  not  admin¬ 
istering  the  law  as  we  read  it.”  No  censorship  of  political  broadcasts  by 
a  licensee  will  be  tolerated,  even  for  matter  believed  defamatory. 
Licensees  are  probably  not  liable  for  defamation  in  such  situations,  any¬ 
way,  under  the  Commission’s  view. 

Television— Allocations— Rule  Making  (Daily  News  Television  Co./ 
et  al./  7  R.R.  839  (1951)). 

This  opinion  is  a  sequel  to  the  Commission’s  Memorandum  Opinion 
of  July  12,  1951,  noted  in  12  F.C.Bar  J.  32.  Additional  questions  were 
raised  by  petitions  for  oral  hearing  filed  by  a  number  of  applicants  who 
had  been  heard  or  designated  for  hearing  prior  to  the  freeze.  The 
Commission  reaffirmed  that  its  geographical  allocation  of  television 
channels  was  rule  making  and  not  adjudication.  The  fact  that  the  final 
assignment  table  would  have  a  substantial  effect  upon  future  and 
present  applicants  for  station  licenses  did  not  make  its  adoption 
adjudicatory  action.  There  is  no  requirement  that  an  opportunity  for 
an  oral  presentation  be  afforded  in  a  rule  making  proceeding  nor  does 
constitutional  due  process  require  any  particular  form  of  hearing,  if 
indeed  any  hearing  at  all,  in  such  proceedings.  Parties  whose  applica¬ 
tions  had  been  filed  or  heard  prior  to  the  institution  of  the  proceedings 
have  no  greater  right  to  a  hearing  than  subsequent  applicants.  Filing 
of  an  application  cannot  prevent  the  amendment  or  adoption  of  rules. 
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Legislation 

Control  of  Devices  Capable  of  Emitting  Electromagnetic  Radiations. 

The  first  amendment  to  the  Communications  Act  in  several  years 
became  effective  October  24,  1951  (Pub.L.  200,  ch.  553,  65  Stat.  611). 
The  bill  as  passed  by  the  Senate  was  noted  in  12  F.C.Bar  |.  35.  The 
house  made  two  amendments,  one  dealing  with  the  Canal  Zone,  the 
other  providing  more  severe  penalties  for  willful  violations.  Full  text 
of  the  Act  is  as  follows: 

“Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled.  That  section  606  (c)  of  the  Com¬ 
munications  Act  of  1934,  as  amended,  is  amended  to  read  as  follows: 

“  ‘(c)  Upon  proclamation  by  the  President  that  there  exists  war  or  a 
threat  of  war,  or  a  state  of  public  peril  or  disaster  or  other  national  emergency, 
or  in  order  to  preserve  the  neutrality  of  the  United  States,  the  President,  if 
he  deems  it  necessary  in  the  interest  of  national  security  or  defense,  may  sus¬ 
pend  or  amend,  for  such  time  as  he  may  see  fit,  the  rules  and  reRulations 
applicable  to  any  or  all  stations  or  devices  capable  of  emitting  electromaRnetic 
radiations  within  the  jurisdiction  of  the  United  States  as  prescribed  by  the 
Commission,  and  may  cause  the  closing  of  any  station  for  radio  communica¬ 
tion,  or  any  device  capable  of  emitting  electromagnetic  radiations  between 
10  kilocycles  and  10,000  megacycles,  which  is  suitable  for  use  as  a  naviga¬ 
tional  aid  beyond  five  miles,  and  the  removal  therefrom  of  its  apparatus  and 
equipment,  or  he  may  authorize  the  use  or  control  of  any  such  station  or 
device  and/or  its  apparatus  and  equipment,  by  any  department  of  the  Gov¬ 
ernment  under  such  regulations  as  he  may  prescribe  upon  just  compensation 
to  the  owners.  The  authority  granted  to  the  President,  under  this  subsection, 
to  cause  the  closing  of  any  station  or  device  and  the  removal  therefrom  of  its 
apparatus  and  equipment,  or  to  authorize  the  use  or  control  of  any  station 
or  device  and/or  its  apparatus  and  equipment,  may  be  exercised  in  the  Canal 
Zone.' 

“Sec.  2.  Section  606  of  such  Act  is  further  amended  by  adding  at  the 
end  thereof  a  new  subsection  as  follows: 

“  ‘(h)  Any  person  who  willfully  does  or  causes  or  suffers  to  be  done 
any  act  prohibited  pursuant  to  the  exercise  of  the  President’s  authority  under 
this  section,  or  who  willfully  fails  to  do  any  act  which  he  is  required  to  do 
pursuant  to  the  exercise  of  the  President’s  authority  under  this  section,  or 
who  willfully  causes  or  suffers  such  failure,  shall,  upon  conviction  thereof, 
be  punished  for  such  offense  by  a  fine  of  not  more  than  $1,000  or  by  im¬ 
prisonment  for  not  more  than  one  year,  or  both,  and,  if  a  firm,  partnership, 
association,  or  corporation,  by  fine  of  not  more  than  $5,000,  except  that  any 
person  who  commits  such  an  offense  with  intent  to  injure  the  United  States, 
or  with  intent  to  sectne  an  advantage  to  any  foreign  nation,  shall,  upon  con¬ 
viction  thereof,  be  punished  by  a  fine  of  not  more  than  $20,000  or  by  im¬ 
prisonment  for  not  more  than  20  years,  or  both.’  ’’ 
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Bills  Pending  In  Congress  Affecting  Radio  and  Television.* 

S.  2116  (Sen.  Johnson  of  Colorado)  would  prohibit  transmission  of 
gambling  information  in  interstate  or  foreign  commerce.  Broadcasting 
of  gambling  information  would  be  specifically  proscribed.  Common 
carriers  would  be  required  to  file  appropriate  tariff  provisions  with  the 
F.C.C. 

S.  Res.  208  (Sen.  Hendrickson)  would  condemn  the  practice  of 
limiting  telecasting  of  events  of  national  interest  (such  as  the  Robinson- 
Turpin  fight)  to  theaters  or  other  places  where  admission  is  charged. 

H.R.  5204  (Rep.  Vail)  would  require  radio  or  television  broadcasts 
of  matter  which  is  or  purports  to  be  a  report  or  analysis  of,  or  com¬ 
mentary  on,  economic  or  political  affairs  or  labor  problems  and  activities, 
and  which  is  written,  spoken,  or  portrayed  in  whole  or  in  part  by  a 
member  of  an  organization  affiliated  with  a  national  labor  organization 
to  include  an  announcement  at  the  beginning  and  close  of  the  broad¬ 
cast  clearly  disclosing  such  facts. 

H.R.  5353  (Rep.  Widnall)  would  prohibit  the  showing  of  television 
programs  in  theaters  practicing  racial  discrimination. 

H.R.  5470  (Rep.  Horan)  would  revise  Section  315  of  the  Com¬ 
munications  Act  to  extend  its  provisions  to  persons  speaking  on  behalf 
of  a  candidate  pursuant  to  written  authorization,  provide  that  the 
licensee  should  have  no  power  to  censor,  alter,  or  control  the  material 
broadcast,  and  absolve  the  licensee  of  civil  and  criminal  liability  on 
account  of  such  broadcasts. 

H.R.  5768  (Rep.  Sutton)  would  amend  the  District  of  Columbia 
boxing  statute  to  extend  the  10  per  cent  admission  tax  to  receipts  from 
sale,  lease,  or  other  exploitation  of  radio,  television,  or  motion-picture 
rights. 

H.R.  5772  ( Rep.  Yorty )  would  make  any  member  of  the  bar  in  good 
standing  eligible  to  practice  before  any  administrative  agency  of  the 
United  States. 

H.R.  5829  (Rep.  Goodwin)  would  establish  a  National  Citizens 
Advisory  Board  on  Radio  and  Television. 

H.  Res.  367  (Rep.  Clemente)  would  create  a  select  committee  to 
investigate  boxing,  including  “whether  or  not  the  people  of  the  United 
States  are  being  denied  the  viewing  of  boxing  matches  on  television  by 
unreasonable  restraint.” 


See  also  12  F.C.Bar  J.  37-39. 
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State  Legislation 

Affecting  Radio  and  Television,  1951* 

Defamation  by  Radio  and  Television. 

Various  state  statutes  relating  to  defamation  by  radio  and  television 
have  been  noted  in  previous  issues  of  the  Bar  Journal.  ^  Reference 
should  also  be  made  to  a  number  of  other  statutes  of  recent  enactment, 
not  previously  discussed. 

A  Maine  statute  of  1949  (R.S.  c.  117,  Section  31-A)  provides  that 

“A  person  shall  be  responsible  for  any  libel  published  or  uttered  in  or 
as  a  part  of  a  visual  or  sound  radio  broadcast,  unless  he  proves  on  trial  that  it 
was  broadcast  and  published  without  his  knowledge,  consent,  or  suspicion, 
and  that  by  reasonable  care  and  diligence  he  could  not  have  prevented  it. 

“In  no  event,  however,  shall  any  person  be  held  liable  for  any  damages 
for  any  defamatory  statement  uttered  by  another  over  the  facilities  of  a 
visual  or  sound  radio  station  or  network  by  or  on  behalf  of  any  candidate  for 
public  ofiBce,  or  in  discussion  of  any  matter  referred  to  referendum,  if  such 
person  shall  have  no  power  of  censorship  over  the  material  broadcast.” 

Probably  the  longest  of  the  state  statutes  on  radio  defamation,  if  not 
the  best  drafted,  is  the  Utah  law.-  Section  104-11-9  provides  that 

“No  person,  firm,  or  corporation  owning  or  operating  a  radio  broadcast¬ 
ing  station  shall  be  liable  under  the  laws  of  libel  and  defamation  on  account 
of  having  made  its  broadcasting  facilities  available  to  any  person,  whether  a 
candidate  for  public  office  or  any  other  person,  for  discussion  of  controversial 
or  any  other  subjects,  in  the  absence  of  proof  of  actual  malice  on  the  part  of 
such  owner  or  operator.” 

Section  104-11-10  gives  the  broadcaster  the  right,  but  not  the  obli¬ 
gation,  to  require  submission  and  permanent  filing  of  a  copy  of  “the 
complete  address,  or  other  form  of  expression,  if  in  words”  before  the 
time  of  the  broadcast.  In  Section  104-11-11  it  is  made  clear  that  the 
liability  of  the  actual  speaker  is  not  affected,  nor  is  the  broadcaster  re¬ 
lieved  of  liability  on  account  of  any  broadcast  prepared  or  made  by  the 
broadcaster  or  any  oflBcer  or  employee  thereof  in  the  course  of  his  em¬ 
ployment.  Section  104-11-12  confines  liability  to  the  originating  station 

*  See  also  12  F.C.Bar  J.  40. 

*  See  10  F.C.Bar  J.  208,  12  F.C.Bar  J.  40. 

*  Utah  Code  Annotated,  1951  Supp.  (Judicial  Code),  The  provisions  contained 
in  §§104-11-9  to  104-11-12  were  originally  enacted  in  1947  (1947  Session  Laws, 
p.  391)  and  the  provisions  in  §§104-11-13  and  104-11-14  in  1949  (1949  Sess.  Laws, 
p.  209). 
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in  the  case  of  two  or  more  stations  “connected  together  simultaneously 
or  by  transcription,  film,  metal  tape  or  other  approved  or  adopted  use 
for  joint  operation.”  Section  104-11-13  is  a  long  section  relating  to 
retraction  in  the  case  of  defamation  by  radio  and  television  stations, 
under  which  reco\  ery  may  be  limited  to  actual  damages.  Section  104- 
11-14  is  a  unique  provision  relating  to  privileged  broadcasts,  although 
the  law  stated  therein  is  standard  libel  and  slander  law.  Presumamy 
all  the  sections  apply  both  to  radio  and  television  although  the  newer 
medium  is  mentioned  only  in  Section  104-11-13  with  a  passing  reference 
to  “film”  in  Section  104-11-12. 

Two  Louisiana  statutes  of  1950  hmit  the  liability  of  the  broadcaster 
in  civil  and  criminal  proceedings.  Act  No.  468  relieves  the  broadcaster 
from  civil  liability  for  defamatory  statements  made  by  outside  persons 
using  the  stations  facilities,  unless  the  plaintiff  shows  a  lack  of  due 
care.  In  no  event  is  the  broadcaster  liable  for  defamatory  statements 
made  by  or  on  behalf  of,  or  in  opposition  to,  a  political  candidate. 
Where  an  action  lies,  the  plaintiff  may  recover  “only  such  actual  dam¬ 
ages  as  he  may  prove.”  Act  No.  469  provides  that  the  owner,  licensee, 
or  operator  of  a  radio  or  television  station  or  network,  or  an  agent  or 
employee  thereof,  may  not  be  prosecuted  for  defamation  for  statements 
made  over  the  air  by  one  other  than  the  owner,  licensee,  etc. 

A  Hawaii  statute  of  1949  (Rev.  Laws  Section  11459.01)  exonerates 
the  broadcaster  from  liability  for  statements  made  by  any  candidate 
for  public  oflBce. 

Lotteries. 

Rulings  of  the  Attorney  General  of  Wisconsin  that  various  radio  “give¬ 
away”  shows  amounted  to  lotteries**  are  overruled  by  Chapter  463,  Laws 
of  1951,  which  adds  a  paragraph  to  the  state  lottery  law  ( Section  348.01 
of  the  Statutes),  reading  as  follows:  “In  order  for  a  radio  or  television 
show  or  program  to  be  held  in  violation  of  this  section  it  shall  be  neces¬ 
sary  to  show  that  consideration  involves  either  the  payment  of  money, 
or  requires  an  expenditure  of  substantial  effort  or  time.  Mere  technical 
contract  consideration  shall  not  be  suflBcient.  Listening  to  a  radio,  or 
listening  to  and  watching  a  television  show  shall  not  be  deemed  con¬ 
sideration  given  or  received.” 

Taxation. 

Florida’s  sales  tax  law  formerly  exempted  “all  charges  for  services 
rendered  by  radio  stations,  including  advertising,  line  charges,  talent 
fees  or  charges,  and  charges  for  all  services  of  every  kind,  character,  and 


•See  11  F.C.Bar  J.  168. 
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description  made  by  radio  stations  doing  business  in  the  State  of 
Florida.”  (Fla.  Stat.  Section  212.08).  This  rather  jumbled  provision  has 
now  been  amended  to  read  “all  charges  for  services  rendered  by  radio 
and  television  stations,  including  advertising,  line  charges,  talent  fees  or 
charges,  and  for  film  and  transcriptions  and  other  expendable  items  used 
in  producing  radio  or  television  broadcasts”  (Stats.  1951,  ch.  26871 
(No.  392)). 

A  Maryland  statute  (Md.  Laws  1951,  ch.  324)  amends  Md.  Code 
Ann.  Art.  56,  Section  117  to  make  the  10  per  cent  admission  tax  on  box¬ 
ing  and  wrestling  matches  applicable  also  to  the  sale  of  radio,  television, 
and  motion  picture  rights  to  such  matches.  Similar  statutes  have  been 
enacted  in  other  states.^ 

The  Attorney  General  of  Maryland  has  interpreted  the  statute  as 
requiring  payment  of  the  tax  on  all  amounts  received  from  sale  of  tele¬ 
vision  rights,  and  that  amounts  paid  to  boxers  cannot  be  deducted  be¬ 
fore  computing  the  amount  of  the  tax.® 

Television  in  Automobiles. 

In  addition  to  the  states  mentioned  in  the  last  issue  of  the  Bar 
Journal*^  (11  F.C.Bar  J.  41),  New  Jersey  has  also  enacted  a  statute 
outlawing  television  receivers  in  automobiles  if  visible  to  the  driver 
while  he  is  operating  the  vehicle  (c.  134,  N.J.S.A.  39:3A-1,  39:3A-2).  A 
substantially  identical  bill  was  vetoed  two  years  ago  on  the  ground  that 
television  sets  in  automobiles  would  be  distracting  to  the  driver,  whether 
visible  to  him  or  not  (10  F.C.Bar  J.  215). 

Transmission  of  Television  Signals  by  Wire. 

A  Maine  statute  (P.L.,  Ch.  142)  amends  the  Maine  laws  to  permit 
incorporation  of  “corporations  for  tne  transmission  of  television  signals 
by  wire”  and  to  permit  them  to  construct,  maintain,  and  operate  lines 
along,  over,  under,  and  across  roads,  streets,  and  waters.  This  is  appar¬ 
ently  the  first  legislation  of  this  kind."^ 


*  See  10  F.C.Bar  J.  218,  11  F.C.Bar  J.  179. 

*  Opinion  of  December  3,  1951,  to  State  Athletic  Commission. 

*  Maine  also  should  be  added  to  the  list  of  states  with  statutes  similar  to  the 
New  Jersey  law.  Maine  P.L.  1949,  ch.  12. 

’  See  p.  75,  supra. 
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Note 

Broadcasting  of  Courtroom  Proceedings. 

The  question  of  broadcasting  of  courtroom  proceedings  has  been 
discussed  in  recent  issues  of  the  Bar  Journal.  ^  An  interesting  ruling 
on  the  question  has  been  handed  down  by  a  German  court.  During  the 
proceedings  in  a  criminal  case,  a  German  broadcasting  organization 
sent  an  employee  to  record  the  deliberations  in  spite  of  the  fact  that 
the  President  of  the  Gourt  had  forbidden  recording.  When,  at  the  end 
of  the  sitting,  the  President  realized  that  his  instructions  had  not  been 
followed,  he  immediately  ordered  the  seizure  of  the  tape.  Subsequently 
the  tapes  were  officially  returned  on  a  petition  from  the  broadcasting 
organization. 

The  civil  party  in  the  criminal  proceedings  recorded  sued  the 
broadcasting  organization  asking  that  it  should  be  compelled  to  efface 
the  sound  from  the  tape.  In  formulating  this  petition,  the  plaintiff 
argued  that  the  defendant  could  not  record  and  broadcast  his  (the 
plaintiff’s)  words  without  his  express  consent.  In  his  defense,  the 
defendant  referred  to  Section  17  of  the  German  Act  on  the  protection 
of  literary  and  musical  works  in  the  terms  of  which  it  is  lawful  to  repro¬ 
duce  a  speech  or  a  lecture  in  newspapers  or  reviews  provided  that  the 
speech  or  lecture  is  part  of  a  public  debate.  The  defendant  pointed  out 
that  what  was  permissible  for  newspapers  and  reviews  should  also  be 
applicable  to  broadcasting. 

On  13  March  1951,  the  Koblenz  Landesgericht  gave  a  ruling  in 
favor  of  the  defendant  dismissing  the  case  brought  by  the  plaintiff.  The 
Gourt  admitted  that  Section  17  of  the  Gopyright  Act  was  also  applicable 
to  broadcasting  and  added  that  the  failure  to  observe  the  instructions 
that  the  proceedings  were  not  to  be  recorded,  given  to  the  employee 
of  the  broadcasting  organization  by  the  President  of  the  court  whose 
proceedings  were  recorded,  was  a  point  of  order  imposed  in  the  interests 
of  the  conduct  of  the  legal  proceedings  and  did  not  affect  the  lawfulness 
of  the  recording  itself. 

The  courts  interpretation  of  Section  17  of  the  Gopyright  Act  has 
been  criticized.— From  Documentation  and  Information  Bulletin  of  the 
European  Broadcasting  Union  (November  15,  1951)  581-2. 


*Chamley,  Should  Courtroom  Proceedings  Be  Broadcast?  llF.C.Bar  J.  64. 
See  also  11  F.C.Bar  1.  222. 
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Book  Review 


Cases  and  Materials  on  the  Law  of  the  Air,  by  Clarence  E.  Manion 
(Bobbs  Merrill,  1950). 

Radio  broadcasting  and  commercial  aviation  both  began  at  about 
the  same  time,  and  both  involve  the  “air”  in  one  way  or  another.  They 
have  little  else  in  common,  but  in  the  early  days  they  were  lumped 
together  by  law  schools  and  legal  writers— perhaps  because  neither  sub¬ 
ject  was  strong  enough  to  stand  by  itself.'  For  the  most  part  this 
artificial  union  has  now  been  dissolved— the  Journal  of  Air  Law  dropped 
radio  from  its  pages  a  decade  ago— but  Dean  Manion’s  casebook  still 
preserves  it.  Radio  and  television  are  given  the  short  end  of  the  stick, 
however;  they  are  covered  in  238  pages  as  compared  to  400  given  to 
aviation,  and  the  238  includes  the  full  text  of  the  Communications  Act. 
The  dean  in  his  preface  (p.  iii)  states  that  “.  .  .  with  the  advent  of  tele¬ 
vision  and  the  licensing  of  hundreds  of  new  radio  broadcasting  stations, 
and  with  experimentation  still  under  way  in  all  phases  of  radio  and  tele¬ 
vision,  the  future  of  radio  and  therefore  of  radio  law,  cannot  be  definitely 
stated.  For  this  reason,  in  the  second  part  of  the  book  devoted  to 
radio  law,  only  those  fundamental  legal  principles  that  will  probably 
remain  constant  have  been  treated.”  This  in  itself  is  a  fairly  large  order, 
and  its  achievement  in  the  casebook  leaves  much  to  be  desired.  Most  of 
the  leading  cases  are  here— the  Networks  case,  Sanders  Brothers,  WOW 
v.  Johnson,  Pottsville,  KOA,  Ashbacker,  Summit  Hotel— hut  they  are  not 
always  in  the  right  places.  The  Sanders  case,  for  example,  is  presented 
in  excerpt  form  under  the  chapter  heading  “Common  Carriers— Section 
201  of  the  Communications  Act”— presumably  because  it  establishes  that 
a  radio  broadcaster  is  not  a  common  carrier.  The  KOA  and  Ashbacker 
cases  are  found  in  the  chapter  on  “Assignment  and  Transfer  of  Station 
Licenses,”  although  they  have  nothing  to  do  with  that  subject.  The  old 
Zenith  case  of  1926,  which  has  only  historical  value  anyway,  is  reprinted 
in  the  chapter  on  “Contracts,”  although  it  would  not  seem  to  have  any 
relevance  to  the  question  of  contracts.  Some  of  the  cases  which  are 
included  are  of  doubtful  value,  such  as  United  States  v.  Sablowsky,  101 
F.(2d)  183,  a  wire-tapping  case  which  had  to  do  with  telephones  and 
not  with  radio.  The  WJR  case,  decided  a  year  before  the  book  was 
finished,  is  nowhere  mentioned.  A  good  many  of  the  editorial  notes 
are  completely  lacking  in  organization.  The  note  on  “Construction  of 
State  Statutes  Regulating  Broadcasting”  consists  of  digests  of  four  cases, 
one  being  a  telegraph  case.  Two  of  these  are  tax  cases  but  the  Fishers 
Blend  and  other  more  recent  cases  are  not  mentioned.  The  chapter  on 

’  For  an  early  criticism  of  this  practice  see  Hotchkiss’  review  of  Zollman, 
Cases  on  Air  Law  (1930)  in  79  U.Pa.L.Rev.  244  (1930). 
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“Financing  of  Radio  Broadcasting”  consists  of  four  paragraphs  of  edi¬ 
torial  matter,  two  of  them  dealing  with  the  European  system  of  state- 
controlled,  listener’s-fee  broadcasting,  the  other  two  with  the  unrelated 
subject  of  international  radio  regulations.  The  note  to  WOW  v.  Johnson 
has  to  do  with  the  scope  of  relief  granted— an  interesting  enough  ques¬ 
tion  but  one  that  has  no  particular  relevance  to  the  radio  field. 

The  radio  portion  of  the  book  apparently  includes  nothing  more 
recent  than  the  Ashbacker  case,  decided  in  1947.  A  section  on  television 
has  been  inserted,  apparently  as  an  afterthought,  following  the  text  of 
the  Communications  Act  and  preceding  the  index.  2  This  includes  four 
cases, together  with  notes  on  various  subjects,  such  as  “Contract  Law 
Applied  to  Television”— a  digest  of  two  landlord-and-tenant  cases,  one 
case  on  the  sale  of  moving  picture  and  television  rights,  and  one  on  the 
sale  of  the  title  of  a  book  and  related  radio  and  television  rights.  The 
Century  Athletic  Club  case'*  is  not  included.  A  note  on  “Trademarks” 
is  concerned  chiefly  with  television  receivers.  A  note  on  “Regulations 
of  the  Federal  Communications  Commission  on  Television”  includes 
among  more  relevant  material  a  discussion  of  “negative  covenants  in 
television  law”  and  a  case  in  which  the  court  took  judicial  notice  that 
horse  races  are  televised  and  broadcast. 

Usefulness  of  the  book  is  not  enhanced  by  the  fact  that  in  more 
than  one  instance  the  citation  of  a  case  is  omitted  or  misstated,  the  court 
not  identified  or  the  judge’s  name  left  out. 


*This  section  is  included  in  the  table  of  contents  with  the  terse  heading  of 
"Television”  and  not  even  the  dignity  of  a  chapter  number.  The  heading  itself  does 
not  appear  in  the  text,  the  material  simply  running  on  without  a  break  after  the  final 
section  of  the  Communications  Act. 

*  Philco  Corp.  v.  A.T.  &  T.Co.,  80  F.Supp.  397  (E.D.Pa.  1948);  Allen  B. 
DuMont  Laboratories,  Inc.  v.  Carroll,  86  F.Supp.  813  (E.D.Pa.  1949);  Philadelphia 
Retail  Liquor  Dealers  Assn.  v.  Pennsylvania  Liquor  Control  Board,  360  Pa.  269, 
62  A.  (2d)  53  (1948);  and  Remington  v.  Bentley,  88  F.Supp.  166  (S.D.N.Y.  1949). 

‘Norman  v.  Century  Athletic  Club,  .  Md .  69  A.  (2d)  466  (1949). 
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BAR  ASSOCIATION  SECTION 
Annual  Reports  for  1951 

Report  of  the  Secretary 

Since  the  date  of  the  last  Annual  Meeting  of  the  Association  on 
January  26,  1951,  the  Executive  Committee  has  held  ten  meetings,  said 
meetings  being  held  on  February  8,  1951;  March  28,  1951;  April  13,  1951; 
May  4,  1951;  June  15,  1951;  July  6,  1951;  July  30,  1951;  October  29,  1951; 
November  8,  1951;  and  November  29,  1951. 

The  Annual  Report  of  the  Secretary  of  the  Association  dated  January 
26, 1951,  specified  that  there  were  418  members  of  the  Association.  Since 
that  date,  50  new  members  have  been  elected  to  membership,  and  53 
members  have  been  deleted  from  the  membership  rolls,  leaving  a  total 
present  membership  of  415  ( 187  of  which  reside  within  the  Washington, 
D.  C.,  area  and  228  of  which  reside  outside  of  the  Washington,  D.  C. 
area).  Of  the  53  members  who  were  dropped  from  the  rolls  of  the 
Association,  3  died,  24  resigned,  and  26  were  stricken  from  the  rolls  for 
non-payment  of  dues  pursuant  to  Article  IX  of  the  Association’s  Constitu¬ 
tion.  The  names  of  the  50  new  members  and  53  former  members  are 
set  forth  in  attachment  “A”  hereof.* 

Respectfully  submitted, 

R.  Russell  Eagan 
Secretary 

Report  of  the  Committee  on  the  Annual  Outing 

There  is  set  out  below  a  report  of  your  committee  in  regard  to  the 
Annual  Fall  Outing  of  the  Federal  Communications  Bar  Association 
which  was  held  at  the  home  of  Horace  Lohnes  in  Vienna,  Virginia,  on 
Saturday,  October  6,  1951. 

Tickets 

Mr.  Norm  Jorgensen  was  in  charge  of  the  ticket  sales  for  the  second 
year.  The  committee  adopted  the  distribution  procedure  used  last 
year,  and  it  again  turned  out  to  be  very  successful.  A  total  of  ninety 
tickets  was  kept  by  the  chairman  to  be  distributed  free  of  charge  to 
guests  of  the  Association.  In  addition,  seventeen  tickets  were  paid  for 

•Attachment  omitted.  An  up  to  date  list  of  members  will  appear  in  the 
next  issue  of  the  Bar  Journal. — Ed. 


Journal  of  the  Federal  Communications  Bar  Association  99 


by  members  and  returned  to  be  distributed  to  Commission  personneL 
TTiirty  of  these  tickets  were  turned  over  to  the  President  of  the  Associa¬ 
tion  to  be  used  in  inviting  the  Commissioners,  Examiners,  and  depart¬ 
ment  heads  of  the  Commission.  The  balance  of  seventy-seven  tickets 
was  kept  by  the  committee  chairman  to  be  given  to  Commission  per¬ 
sonnel  who  were  not  invited  as  guests  by  individual  members  of  the 
Association.  Of  the  thirty  given  to  the  President,  twenty-three  were  used. 
Of  those  kept  by  the  chairman,  forty-two  were  distributed  to  members 
of  the  Commission  on  October  5,  1951.  No  formal  announcement  was 
made  of  the  availability  of  these  tickets  but  all  members  of  the  com¬ 
mittee  were  advised  that,  if  they  heard  of  anyone  without  a  ticket,  his 
name  should  be  given  to  the  chairman.  It  is  suggested  that  the  chair¬ 
man  refrain  from  distributing  the  free  tickets  until  the  day  before  the 
picnic  in  order  to  allow  time  for  the  individual  members  to  invite  as 
many  Commission  personnel  as  possible. 

On  September  10,  1951,  notices  concerning  the  Outing  were  sent  to 
all  members  and  to  the  heads  of  all  engineering  firms  giving  them  the 
opportunity  to  purchase  tickets  for  themselves  and  guests  at  a  price  of 
$5.50  per  ticket.  The  notice  to  the  engineers  stated  that  the  privilege 
extended  only  to  members  of  their  firms.  As  a  result,  there  was  a  total 
of  578  paid  admissions  to  the  Annual  Outing.  Since  there  were  approxi¬ 
mately  fifty  persons  who  attended  as  guests  of  the  Association,  it  is 
believed  a  total  of  625  persons  were  in  actual  attendance. 

Food 

The  purchase  and  serving  of  tlie  food  was  handled  by  Tom  Wilson 
and  Bill  Sims  of  the  firm  of  Dow,  Lohnes  and  Albertson,  under  the 
direction  of  Mr.  Horace  Lohnes.  In  order  to  expedite  the  handling  of 
food,  two  serving  lines  were  established  and,  as  a  result,  there  was  no 
delay  in  the  obtaining  of  sandwiches.  Pork  and  beef  sandwiches  were 
served  and,  in  addition,  stew  was  prepared  and  served  by  Mr.  Lohnes’ 
servants. 

Liquor 

Harry  Daly  was  in  charge  of  handling  the  liquor  and,  in  accordance 
with  the  suggestions  of  Mr.  Lohnes,  a  self-help  system  was  instituted. 
The  members  of  the  committee  put  ice  in  paper  cups  and  allowed  the 
guests  to  pour  their  own  drinks  and  mixers.  The  beer  was  iced  down 
in  the  morning  and  distributed  to  various  places  around  the  picnic 
grounds.  Cider  was  also  supplied  and  proved  to  be  extraordinarily 
popular.  Doughnuts  were  available  but  it  was  found  that  about  forty 
dozen  were  not  used.  It  was  found  that  3,000  ice  cubes,  which  were 
purchased  for  the  mixed  drinks,  were  not  sufficient  to  serve  this  number 
of  people. 


T 
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As  in  previous  years,  Mr.  Lohnes  assumed  the  obligation  of  pur¬ 
chasing  all  of  the  hquor  and  then  charging  the  Association  for  only  that 
portion  which  was  used. 

Entehtainment 

Steve  Tuhy  was  in  charge  of  the  entertainment  and  was  responsible 
for  arranging  the  baseball  game,  the  tennis  tournament,  the  ping-pong 
tournament,  and  the  obtaining  of  television  sets.  In  the  latter  category, 
Dumont  sets  were  obtained  through  the  courtesy  of  Mr.  Roberts.  The 
only  charge  was  $50.00  for  the  transportation  of  the  sets,  since  Mr.  Roberts 
absorbed  the  charge  in  excess  of  $50.00  as  his  contribution  to  the  afFair. 
A  permanent  antenna  was  installed  in  the  game  house  which  can  be 
used  for  all  future  television  sets. 

In  addition,  Mr.  Lohnes  had  a  crap  table  constructed,  the  Associa¬ 
tion  paying  only  for  the  materials.  This  table  was  left  with  Mr.  Lohnes 
for  his  use  as  a  gift  from  the  Association  in  partial  appreciation  for  all  of 
his  eflForts.  This,  of  course,  will  be  available  for  future  outings. 


Financial 

RECEIPTS  .  $3,179.00 

EXPENSES: 

Food: 

Hodges — 

Beef — 8  rounds  (486  lbs.) . $49.5.72 

Miscellaneous — rolls,  relish,  etc .  120.20  $615.92 


Weigert — 

Hams,  stew  beef .  141.96 

National  Hotel  Supply  Co .  140.15 

Horace  Lohnes — 

Pork — 3  hogs  (600  lbs.) .  264.66 


Total  Food  .  1,162.69 

Liquor: 

Beer  (77  cases) . $271.08 

Whisky  (8-8/12  cases) . 403.55 

Soft  drinks  and  ice .  72.90 


Total  Liquor  .  747.53 

Help: 

Band  . . . $  55.(X) 

Carvers  . - .  78.00 

Squire  . - . - .  50.00 

Bartender  .  12.00 

Extra  labor  . . . .  55.00 


Total  Help 


250.00 
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Entertainment: 


Athletic  Equipment  . . . . . $  14.84 

Crap  Table  . 28.60 

TV  Antenna  . 40.00 

TV  Transportation  .  50.00 


Total  Entertainment  . 

M ISCELLANEOUS : 

Tickets  . $  25.50 

Signs  . — . 15.50 

Gifts  to  Commission  personnel .  15.00 

Paper  Supplies  . 81.81 

Equipment  and  Repairs...- .  90.12 

Dr.  Gibbs  . . . - .  25.00 


133.44 


Total  Miscellaneous  . . .  252.93 

Total  Expenses  . . .  $2,546.59 

NET  PROFIT  .  $  632.41 

Recommendations  : 


1)  That  the  color  of  tickets  be  changed  from  blue  to  avoid  the 
possibility  of  old  tickets  being  used  again.  (One  from  1950  was  used 
this  year. ) 

2)  That  a  manufacturer  other  than  Dumont  be  invited  to  furnish 
television  sets  next  year.  Representatives  of  RCA  have  indicated  they 
would  be  glad  to  do  so. 

3)  That  a  definite  time  be  set  for  the  closing  of  the  bar.  It  is 
suggested  that  the  bar  be  closed  at  6:00  p.m.  in  order  to  avoid  excessive 
drimcing  by  guests  prior  to  driving  home. 

4)  That  a  parking  committee  be  specially  organized  to  relieve  the 
personnel  of  the  firm  of  Dow,  Lohnes  and  Albertson  of  this  task. 

Respectfully  submitted, 

Robert  L.  Heald,  Chairman, 
Committee  on  the  Annual 
Outing 


V 
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Report  of  the  Committee  on  Co>operafion  with  Hearing  Examiners 

The  Committee  on  Co-operation  with  Hearing  Examiners  submits 
this  report  on  its  work  during  the  year  1951  in  accordance  with  the 
direction  of  the  President  of  the  Association.  The  activities  of  the 
Committee  related  to  the  endorsement  of  the  position  of  the  Federal 
Trial  Examiners  Conference  in  the  matter  of  Civil  Service  Commission 
regulations  of  appointment,  promotion,  and  compensation  of  hearing 
examiners. 

In  an  opinion  dated  February  23,  1951,  the  Attorney  General  ruled 
that  the  Civil  Service  Commission  is  charged  by  Section  11  of  the 
Administrative  Procedure  Act  with  the  determination  of  which  hearing 
examiners  within  a  particular  federal  agency  shall  be  promoted  and 
receive  an  increase  in  salary,  and  further  that  the  Act  specifically  pro¬ 
hibits  the  employing  agency  from  making  such  determination. 

On  May  10,  1951,  the  President  of  the  Association  and  this  Com¬ 
mittee  met  with  representatives  of  the  Federal  Trial  Examiners  Confer¬ 
ence  to  discuss  the  matter  of  compensation  and  promotion  of  hearing 
examiners  in  the  light  of  the  Attorney  General’s  Opinion  and  the  possi¬ 
bility  of  action  by  the  Civil  Service  Commission  in  implementation  of 
that  ruhng.  The  President  directed  this  Committee  to  report  on  the 
matter. 

The  Committee  submitted  its  first  report  in  a  letter  to  the  President 
dated  May  23,  1951,  in  which  it  recommended  that  the  Association 
endorse  the  position  of  the  Federal  Trial  Examiners  Conference  by 
submitting  a  written  statement  to  the  Chairman  of  the  Civil  Service 
Commission  and  by  requesting  permission  for  the  Association  to  appear 
and  be  heard  by  the  Commission  in  favor  of  the  Trial  Examiners’  position. 

The  Executive  Council  approved  the  Committee’s  suggestion  on 
July  6,  1951,  and  directed  the  Committee  to  submit  a  proposed  statement 
to  it  for  consideration.  The  Committee  submitted  its  report  on  July  28, 
1951,  in  which  it  recommended  that  the  Association  seek  the  following 
changes  in  the  Commission’s  regulations: 

1.  That  one  basic  grade  of  hearing  examiner  be  established  by  the 
Commission  as  the  highest  classification  grade  maintained  within  any 
group  of  examiners.  However,  in  view  of  the  fact  that  the  various 
examiners  require  a  period  of  experience  in  which  to  attain  maximum 
usefulness,  the  Association  suggests  that  the  initial  appointment  of  a 
hearing  examiner  be  at  the  bottom  of  the  basic  grade,  with  periodic 
in-grade  promotions  as  he  becomes  eligible  therefor  based  upon  length 
of  service. 

2.  That  extreme  care  be  exercised  in  the  initial  selection  of 
examiners  to  the  end  that  each  will  possess  demonstrated  basic  qualifica¬ 
tions  for  the  performance  of  his  duties;  that  a  basic  grade  be  established 
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which  is  equivalent  to  the  highest  grade  held  by  any  examiner  within 
an  employing  agency;  and  that  an  examiner  appointed  to  an  agency 
whether  nevdy  appointed  or  transferred  from  an  examiner’s  group  in 
another  agency  be  appointed  at  the  bottom  of  the  grade  so  established. 

3.  That  one  of  the  examiners  of  the  group  be  designated  Chief 
Examiner  to  perform  the  administrative  functions  of  the  examiners  group 
within  the  agency.  It  is  believed  that  the  designation  of  a  Chief  Examiner 
would  promote  a  more  effective  functioning  of  the  examiners  group  as 
an  independent  unit  of  the  agency. 

The  Committee’s  report  was  submitted  to  the  Executive  Committee 
on  July  31,  1951,  and  thereafter  filed  with  the  Civil  Service  Commission. 
A  copy  of  the  report  of  the  Committee  accompanies  this  report  as 
Attachment  1. 

The  American  Bar  Association’s  Committee  on  Selection  and 
Qualification  of  Hearing  Examiners  filed  a  statement  with  the  chairman 
of  the  Civil  Service  Commission  in  which  it  endorsed  the  same  position 
as  that  of  the  Association. 

On  September  21,  1951,  the  Civil  Service  Commission  issued  final 
regulations,  a  copy  of  which  is  reproduced  in  the  second  attachment 
hereto.  These  regulations  have  been  challenged  in  a  suit  filed  in  the 
U.S.  District  Court  for  the  District  of  Columbia,  Federal  Trial  Examiners 
Conference  v.  Ramspeck  No.  5171-51.  The  Association  has  not  partici¬ 
pated  in  the  litigation,  but  your  Committee  has  followed  the  progress 
of  the  suit  in  co-operation  with  the  Hearing  Examiners  Conference.  The 
plaintiff  bases  its  suit  on  the  fact  that  the  Commission  adopted  the 
regulation  without  rule  making  proceedings  as  required  by  the  Adminis¬ 
trative  Procedure  Act  and  that  the  substance  of  the  regulations  conflict 
with  the  requirements  of  the  Act.  The  plaintiff’s  motion  for  a  preliminary 
injunction  against  the  enforcement  of  the  new  regulation  by  the  Chair¬ 
man  of  the  Civil  Service  Commission  will  be  argued  on  Thursday, 
January  10,  1952. 

Despite  numerous  informal  statements  by  members  of  Congress  that 
legislation  will  be  introduced  to  cover  the  subject,  as  yet  none  has  been 
presented  to  either  House.  The  matter  of  the  appointment  and  promo¬ 
tion  of  hearing  examiners  is  treated  at  some  length  in  Senate  Document 
82,  82nd  Congress,  1st  Session,  sponsored  by  Senator  McCarran.  A  copy 
of  this  Document  is  annexed  as  Attachment  2. 

This  report  concludes  the  work  of  the  Committee  on  Co-operation 
with  Hearing  Examiners  for  1951. 

Respectfully  submitted, 

Andrew  G.  Haley,  Chairman 

Committee  on  Cooperation  With 
.  .  Hearing  Examiners 


it 
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Report  of  the  Committee  on  Membership 

418— Membership  as  of  January  26,  1951  (see  1950  Membership 
Committee  Report). 

56— New  members  were  acquired  to  February  15,  1952. 

53— Members  resigned  or  were  dropped  for  dues  non-payment 
during  the  past  year. 

2— Members  died  during  1951. 

2—  Members  were  reinstated  during  1951. 

421— Membership  as  of  February  15,  1952. 

3—  Net  gain  in  membership  during  the  past  year. 

4—  AppUcations  now  being  processed. 

The  56  new  members  acquired  during  the  year  represent  more  than 
12  per  cent  of  the  entire  membership  at  the  start  of  the  year,  which  is 
believed  to  be  the  largest  acquisition  of  new  members  in  recent  years. 

The  chairman  has  sent  letters  of  invitation  to  join  the  Association 
to  all  attorneys  admitted  to  practice  before  the  FCC  between  January  1 
and  December  31,  1951,  as  well  as  to  some  attorneys  previously  admitted 
to  FCC  practice  but  not  members  of  the  Association.  To  date,  approxi¬ 
mately  150  such  letters  have  been  transmitted. 

Respectfully  submitted, 

John  P.  Southmayd 
Chairman,  Membership 
Committee 


Report  of  the  Committee  on  Legislation 

A  number  of  bills  and  resolutions  afiFecting  radio  were  introduced 
in  the  House  and  Senate  during  1951. 

S.  537  was  the  only  one  of  these  measures  to  be  enacted  and 
approved. 

“Electromagnetic  Radiation  Control  Act — Places  control  over  the  use  of  all 
electromagnetic  devices  used  in  navigational  defense  between  certain  defined  mega¬ 
cycles  in  tlie  President  during  time  of  war  or  national  emergency  and  renders  viola¬ 
tions  of  orders  thereunder  subject  to  a  fine  of  not  more  than  $10,000  if  an  individual 
and  $50,000  if  a  corporation,  partnership,  etc.,  and/or  imprisonment  for  not  more 
than  5  years.” 

S.  658  (McFarland  bill)  passed  the  Senate  on  February  5,  1951. 
Extensive  hearings  were  held  in  April,  1951,  by  the  House  Committee 
on  Interstate  and  Foreign  Commerce.  The  chairman  of  the  Legislative 
Committee  attended  all  the  hearings  and  his  testimony  will  be  found 
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at  pages  243  to  299  of  the  printed  hearings.  Prior  to  the  adjournment 
in  October  the  House  Committee  held  several  Executive  meetings  to 
consider  S.  658.  Our  information  is  that  the  McFarland  bill  is  the  first 
order  of  business  for  the  House  Committee  in  the  1952  Congress  and  it 
is  believed  that  S.  658  will  be  reported,  with  amendments,  to  the  House 
within  a  reasonable  time. 

The  Legislative  Committee  took  only  casual  cognizance  of  all  the 
other  radio  bills  introduced  in  Congress  in  1951.  It  did  not  believe  that 
the  chances  of  action  on  any  of  these  other  measures  warranted  any 
further  consideration  by  your  Legislative  Committee. 

The  Legislative  Committee  now  has  eight  members.  Experience 
demonstrates  that  the  diflSculties  of  securing  attendance  and  a  quorum 
will  be  less  if  the  Legislative  Committee  should  be  composed  of  not 
exceeding  five  members. 

Respectfully  submitted, 

Frank  Roberson,  Chairman 

Legislative  Committee 


Report  of  the  Committee  on  Practice  and  Procedure 

During  the  past  year  the  Committee  considered  many  aspects  of 
practice  and  procedure  in  the  broadcast  field.  Two  major  subjects 
relating  to  television  broadcasting  were  undertaken  as  follows: 

1.  The  legality  of  the  procedure  proposed  by  the  Commission  for 
the  adoption  of  a  definite  table  of  allocation  for  various  communities 
throughout  the  country. 

2.  The  procedure  to  be  followed  in  processing  applications  for 
television  facilities  upon  the  termination  of  the  existing  “freeze”  period. 

In  considering  the  first  project,  the  brief  which  had  previously  been 
prepared  and  submitted  to  the  Commission  on  the  legality  of  the  alloca¬ 
tion  table  was  reviewed  and  revised  in  light  of  developments  which  had 
occurred  since  its  preparation.  The  position  of  the  Association  was 
subsequently  presented  by  its  President,  William  A.  Porter,  at  an  oral 
argument  before  the  full  Commission. 

Following  the  Commission’s  disposition  of  the  question  of  the 
legality  of  the  allocation  procedure,  the  Committee  recommended  that 
the  proposed  oral  hearing  on  individual  allocation  problems  be  canceled 
and  that  in  lieu  thereof  interested  parties  be  permitted  to  file  written 
statements.  This  proc'edure  was  subsequently  adopted  by  the  Com¬ 
mission. 

On  numerous  occasions  during  a  period  of  approximately  six  months 
the  Committee  considered  problems  incident  to  the  lifting  of  the  tele- 
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vision  freeze  as  they  might  relate  to  the  manner  in  which  apphcations 
previously  filed  and  to  be  filed  were  to  be  considered.  As  a  result  of  its 
many  deliberations  on  this  subject,  the  following  recommendations  were 
made: 

1.  Applications  for  VHF  and  UHF  assignments  in  a  particular 
community  should  be  considered  in  a  joint  hearing  when  the  total  num¬ 
ber  of  applications  exceeded  the  number  of  available  channels. 

2.  Following  the  lifting  of  the  freeze,  that  a  60-day  period  be 
aflForded  for  the  filing  of  new  applications  and  amendments. 

3.  That  a  “cut-ofF’  date  be  established  at  the  end  of  the  60-day 
period  during  which  time  no  subsequently  filed  application  should  be 
considered  until  action  has  been  taken  on  those  previously  filed. 

4.  That  Section  1.387  of  the  Commission  Rules  be  changed  to 
limit  the  filing  of  new  applications  in  a  hearing  case  to  those  submitted 
within  forty  instead  of  twenty  days  of  the  hearing  date. 

During  the  year  a  meeting  was  held  with  key  staff  personnel  of  the 
Commission  at  which  time  this  Committee  pointed  out  the  problems 
that  have  arisen  in  this  field  of  practice  and  procedure.  A  general 
discussion  ensued  on  methods  of  co-operation  between  the  Commission’s 
staff  and  the  Bar  in  order  to  eliminate  the  procedural  difficulties  that  arise. 

In  submitting  this  report,  your  Chairman  wishes  to  point  out  that 
a  tremendous  amount  of  work  remains  in  reviewing  the  existing  rules 
and  regulations  in  order  to  bring  about  the  necessary  revisions  to  expedite 
consideration  of  applications,  and  to  prevent  inequities  which  have 
arisen.  In  many  cases  the  rules  which  are  now  in  effect  were  drawn 
years  ago  to  meet  a  situation  which  no  longer  exists.  Similarly,  many 
of  the  rules  have  no  direct  bearing  on  television  broadcasting  and  should 
be  revised  in  the  light  of  the  technological  developments  which  have 
been  made. 

The  most  pressing  matter  for  Committee  review  and  revision  of 
rules  rests  in  the  field  of  hearings.  Few  changes  have  been  made  in 
hearing  procedure  during  the  past  ten  years.  As  a  result,  methods  of 
proof  are  not  consistent  with  developments  in  the  Federal  courts.  In 
most  cases,  prehearing  procedure  is  ignored,  stipulations  are  seldom 
entered  into  in  advance  of  hearing  and  strict  proof  is  required  to  prove 
inconsequential  details.  Moreover,  there  is  a  great  lack  of  uniformity 
on  the  methods  to  be  used  to  establish  certain  facts  and  the  applicability 
of  certain  rules  of  evidenc^e.  To  complicate  the  problem,  it  frequently 
appears  that  Commission  counsel  is  without  authority  to  •  enter  into 
stipulations  on  any  point  and  counsel  for  the  applicant  is  thus  required 
to  introduce  testimony  to  establish  evidentiary  matters  which  could 
readily  be  handled  by  a  simple  agreement  of  counsel. 
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Your  Committee  has  endeavored  during  the  past  year  to  establish  a 
system  whereby  the  Commission’s  staflF,  Examiners,  and  the  Bar  might 
work  together  for  the  common  objective  of  expediting  the  hearing 
procedures,  and  limiting  the  proof  to  the  essential  controverted  issues. 
It  is  with  considerable  regret  that  I  must  report  that  limited  progress  has 
been  made.  Without  spirited  interest  in  the  future,  the  few  advances 
that  have  been  made  will  be  lost. 

Your  Chairman  firmly  believes  that  the  Bar,  the  Examiners,  and  the 
Commission’s  Trial  StaflF  must  undertake  immediately  to  evolve  new 
procedures  to  handle  the  tremendous  number  of  hearing  cases  that 
will  be  required  in  the  television  field  during  the  next  several  years. 
Unless  a  co-operative  program  is  evolved  to  simplify  the  procedures  by 
adopting  new  trial  techniques,  tremendous  delays  will  occur  resulting  in 
retarding  the  development  of  television  throughout  the  country.  Long 
hearings  are  expensive  to  applicants  and  to  the  Commission.  In  view 
of  the  great  public  interest  in  the  immediate  development  of  new  tele¬ 
vision  stations,  this  project  becomes  one  of  paramount  importance. 

Your  Chairman  recommends  that  the  Commission  establish  a  joint 
Committee  consisting  of  a  Commissioner,  representatives  of  the  Federal 
Communications  Bar  Association  and  Federal  Communications  Consult¬ 
ing  Engineers  Association,  and  the  Commission’s  Trial  StaflF,  and  of  the 
Examiners.  This  group  should  prepare  recommendations  for  eliminating 
the  many  delays  that  are  to  be  anticipated,  and  the  simplification  of 
hearing  techniques  with  a  view  toward  shortening  the  time  for  a  trial 
and  reducing  the  voluminosity  of  the  record. 

Your  Chairman  wishes  to  acknowledge  a  great  debt  to  members  of 
the  Committee  who  have  devoted  many  hours  to  the  deliberations  on  the 
subjects  which  have  been  outlined  above. 

Respectfully  submitted, 

Leonard  H.  Marks,  Chairman 
Committee  on  Practice  and 
Procedure 
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Report  of  the  Committee  on  Publications 

Mr.  John  Willis,  our  extremely  able  Editor,  has  again,  for  the  year 
1951,  provided  the  Association  with  its  Bar  Journal.  Serving  without 
compensation,  John,  during  this  year,  has  produced  three  issues,  the 
third  of  which  is  to  be  published  next  week. 

Again,  as  in  years  before,  it  must  be  reiterated  that  articles  and 
suggestions  for  articles  must  be  forthcoming  from  the  membership. 
Wringing  good  articles  on  interesting  subjects  from  leading  members  of 
the  Bar  is  one  of  John’s  most  diflBcult  tasks. 

In  addition,  if  the  Association  members  have  comments  or  sugges¬ 
tions  concerning  the  composition  of  the  Journal,  a  note  or  a  call  to 
John  or  the  chairman  of  the  Publications  Committee  would  be  deeply 
appreciated. 

Financially— the  Journal  appears  to  be  well  within  its  budget  this 
year  (Reference:  Treasurer’s  Report). 

Prior  to  ’51  it  was  determined  that  advertising  would  be  acceptable 
in  the  Journal,  and  Mr.  Arthur  Schroeder  most  obligingly  has  carried 
through  this  past  year  as  Business  Manager.  It’s  understood  that  the 
Bar  Journal,  as  such,  does  not  have  that  suflBciency  of  circulation  to 
warrant  turning  over  the  advertising  promotion  to  a  publisher’s  repre¬ 
sentative.  In  addition,  in  order  to  warrant  such  expenditures,  the  com¬ 
position  of  the  Journal  would  have  to  include  about  fifty  per  cent 
advertising.  The  policy  has  been,  therefore,  to  seek  a  reasonable  number 
of  from  six  to  twelve  steady  advertisers  for  the  purpose  of  helping 
defray  the  publication  cost.  In  1951  the  advertisers  have  been  the 
TV  DIGEST,  SESAC  —  and  in  next  week’s  issue,  BROADCASTING 
MAGAZINE.  Since  the  Committee  earnestly  requests  the  co-operation 
of  the  members  of  the  Association  in  interesting  potential  advertisers  in 
the  Journal,  it  is  believed  appropriate  to  repeat  in  this  report  the 
advertising  rates  previously  established  and  in  which  there  have  been 
no  changes.  They  are:  $50  per  page;  $25.50  per  half-page;  and  $15  per 
quarter-page.  The  Business  Manager  would  be  happy  to  advise  con¬ 
cerning  possible  discounts. 

Again,  the  Committee  wishes  to  express  its  gratitude  to  John  Willis 
and  Arthur  Schroeder. 


Respectfully  submitted, 

Thad  H.  Brown,  Chairman 
Committee  on  Publications 


Something  New  for  *S2... 


YOUR  BUSINESS  IS 

BROADCASTING 

. .  .  look  for  the  new,  smarter,  easier 
to  use  1952  BROADCASTING  YEAR- 
BOOK.  The  thousand  references  and 
tabulations  are  there — brought  up 
to  date — but  the  book  is  restyled  ex> 
clusively  for  the  radio  man. 
However,  on  the  other  hand  .  .  . 


YOUR  BUSINESS  IS 

TCLECASTING 

.  .  .  here's  the  source-work  you've 
been  looking  for — the  first-edition 
TELECASTING  YEARBOOK.  It  sums 
up  the  economics  of  TV,  lists  stations 
and  personnel,  tabulates  and  charts 
every  facet  of  this  bristling  business. 


plus 

52  issues  of  BROADCASTING  •  TELECASTING 
_  reporting  the  week  in  radio,  television  and 
related  fields.  Here's  complete  coverage  of 
everything  new,  everything  significant,  every- 
\  thing  affecting  radio  and  television. 

Annual  tubtcripfion  $11.00  IncludM  1952  BROADCASTING  and 
1952  TELECASTING  Y*arbook$. 

BROADCASTING  •  TELECASTING,  National  Press  Bldg.,  Washington  4,  D.  C. 


